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Human Resources Division 

H-230468 

September 29, 1989 

The Honorable Tom Harkin 
Chairman, Subcommittee on the Handicapped 
Committee on Labor and Human Resources 
I Jnited States Senate 

The IIonorable Dave Durenburger 
Ranking Minority Member, Subcommittee on the 

IIandicapped 
Committee on Labor and Human Resources 
IJnited States Senate 

This report responds to your request concerning the Health Care Financing Administration’s 
oversight of the Winfield State Hospital and Training Center for the retarded. It contains our 
analysis of the facility’s termination from the Medicaid program and its subsequent 
reinstatement. 

Comments on a draft of this report were sought from the Secretary of Health and Human 
Services and the Governor of Kansas, but were not received from the Governor in the time 
allotted. 

Copies of the report are being provided to the Secretary of Health and Human Services, the 
Governor of Kansas, and other interested parties. 

The report was prepared under the direction of Janet L. Shikles, Director, Health Financing 
and Policy Issues. Other major contributors are listed in appendix II. 

Lawrence II. Thompson 
Assistant Comptroller General 
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Ekecutive Summary 

Purpose One month after it was terminated from the Medicaid program in 1987 
for deficiencies deemed to pose an “immediate and serious threat” to the 
health and safety of its residents, the Winfield (Kansas) State Hospital 
and Training Center for the mentally retarded was reinstated as a Medi- 
caid provider. Staff abuse of residents, resident neglect, inadequate 
medical and nursing services, inadequate dental services, and poor sani- 
tation were the deficiencies cited. 

Controversy surrounding the reinstatement of the facility after so short 
a period of time led the Chairman and Ranking Minority Member of the 
Subcommittee on the Handicapped, Senate Committee on Labor and 
Human Resources, to ask GAO to determine whether the regional office 
complied with Medicaid requirements in its oversight of Winfield. 

Bdckground A state can issue a Medicaid provider agreement only to facilities, 
including those for the mentally retarded, that have been inspected and 
certified by the state survey agency. The agency must attest that the 
facilities adequately comply with Medicaid requirements established by 
the Health Care Financing Administration (HCFA), a part of the Depart- 
ment of Health and Human Services. A facility can lose its certification 
and provider agreement if (1) it is no longer in substantial compliance 
with the Medicaid requirements and (2) the underlying deficiencies jeop- 
ardize resident health and safety or seriously limit the facility’s ability 
to provide adequate care. 

Although the state has primary responsibility for certifying facilities 
and issuing provider agreements, HCFA can (1) declare a provider agree- 
ment void if the state does not comply with Medicaid requirements or 
(2) inspect the facility and terminate the agreement if the requirements 
are not met. HCFA used such authority to inspect Winfield and terminate A 
its agreement with the institution. HHS has not issued regulations regard- 
ing this authority. 

When HCFA terminates a facility’s Medicaid provider agreement, the 
facility cannot be reinstated until HCFA determines, among other things, 
that the conditions causing termination have been removed. 

HCFA'S Kansas City regional administrator allowed (1) federal funding to 
continue for 30 days after Winfield’s termination and (2) Winfield to be 
reinstated while some of the cited deficiencies still existed, judging that 
they no longer posed an immediate and serious threat to residents’ 
health and safety. He gave the state until June 30, 1987, to complete 
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Ekecutlve Summary 

corrective actions. Some Winfield staff alleged that a “political deal” 
had been arranged between regional and state officials. 

Results in Brief Actions taken by HCFA’S Kansas City regional administrator in March 
1987 to reinstate Winfield State Hospital and Training Center in the 
Medicaid program were improper because they did not meet program 
requirements, Specifically, (1) the deficiencies that led to the facility’s 
termination, while no longer posing an immediate and serious threat, 
had not been fully corrected; (2) adequate assurances did not exist that 
the deficiencies would not recur; and (3) the state had not inspected the 
facility nor issued a new provider agreement. Hut there was no evidence 
of a political deal between the regional administrator and the state (see 
p.35). 

Federal Medicaid funding for Winfield operations continued uninter- 
rupted until July 1988. At that time, the Regional Office, at the direction 
of IICFA’S Central Office, discontinued federal funding upon learning that 
Winfield had not been properly reinstated. Effective August 19, 1988, 
Winfield was reinstated by HCFA. Subsequently, IICFA initiated action to 
recover approximately $15.8 million in federal funds for services pro- 
vided to Winfield residents between termination and reinstatement 
(Feb. 19, 1987-Aug. 18, 1988). 

GAO supports the action to recover these funds, except that funds pro- 
vided during the first 30 days after the termination should be allowed, 
assuming Winfield had been making reasonable efforts to relocate 
patients. The Congress intended that funding be continued for some rea- 
sonable time following federal termination of a Medicaid provider agree- 
ment, to facilitate relocation of residents. (See ch. 2.) 

Prin/cipal Findings 

Defi&encies Cited in The HCFA regional administrator applied the Medicaid law incorrectly in 

Terdination Not Removed reinstating the Winfield State Hospital and Training Center in March 
I 1987 because of the following considerations: 

. The presence or absence of an immediate and serious threat determines 
whether a termination will be effective before or after a hearing. 
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l If deficiencies pose an immediate and serious threat, the termination is 
effective before a hearing. 

l If the deficiencies do not pose an immediate and serious threat, the ter- 
mination is delayed until after the hearing. 

In other words, the presence of deficiencies provides the reason for ter- 
mination, while the presence of an immediate and serious threat result- 
ing from those deficiencies causes the termination to take effect before a 
hearing. Because the deficiencies still existed at the time the regional 
administrator authorized reinstatement, the facility should not have 
been reinstated regardless of whether they no longer posed an immedi- 
ate and serious threat. (See ~~21-23.) 

Regsonable Assurance 
Nob Provided 

Because Winfield had a history of serious deficiencies, the facility 
should have been required to demonstrate compliance with Medicaid 
requirements for 180 days before being reinstated, under IICFA guide- 
lines. During such a “reasonable assurance period,” federal Medicaid 
funds are not available to the facility. 

Although the guidelines allow regional officials flexibility in establishing 
the length of the assurance period, the regional administrator exceeded 
his discretionary authority in authorizing reinstatement of Winfield 
with an assurance period of 0 days. According to the guidelines, 0 days 
generally is appropriate only when the facility has deficiencies in its 
physical plant (for example, lack of fire sprinklers) that, once corrected, 
are unlikely to recur. Such deficiencies were not found in the Winfield 
case. 

At the time the regional administrator authorized Winfield’s reinstate- 
ment, members of the Regional Office’s inspection team believed defi- A 

ciencies in four of the five areas cited in the termination letter still were 
significant enough to pose an immediate and serious threat to residents. 
Further, the state had not even submitted a plan for correcting the 
deficiencies. 

Accordingly, no reasonable assurance existed that the deficiencies 
would be corrected, much less that they would not recur. (See pp.23-27.) 
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New Provider Agreement The State of Kansas did not inspect or certify the Winfield State Hospi- 

Not Issued tal and Training Center between the time of its termination from the 
Medicaid program and its reinstatement by HCFA'S regional administra- 
tor. Nor did the state Medicaid agency issue a new provider agreement. 
Such actions are required after HCFA determines that the reasons for ter- 
mination of a provider agreement have been removed and that there are 
reasonable assurances that they will not recur. (See pp.27-28.) 

.-.-____-_ 
Weaknesses in Internal 
Controls Contributed to 
Situation 

Winfield had no valid Medicaid provider agreement after February 18, 
1987, and therefore was ineligible to receive federal funds. However, 
weaknesses in HCFA'S internal controls contributed to (1) the state con- 
tinuing to claim federal matching funds for payments it made to Win- 
field and (2) HCFA continuing to approve claims until July 1988. 

On the basis of a memorandum from a HCFA official stating that Kansas 
had been authorized by the regional administrator to issue a new pro- 
vider agreement to Winfield, HCFA'S Regional Office approved the state’s 
claims for federal matching funds without verifying that the state had 
issued a valid provider agreement. (See p.29.) 

Rechnmendations GAO recommends that the Secretary of Health and Human Services issue 
regulations implementing the department’s authority to inspect Medi- 
caid facilities and terminate provider agreements. GAO also recommends 
that the Secretary strengthen internal controls for the approval of fed- 
eral Medicaid payments. (See p.32.) 

ekwy Comments GAO requested comments on a draft of this report from ~IIS and the State 
of Kansas. No comments were received from the state. HIB agreed that it 
should issue regulations implementing its authority to inspect Medicaid 
facilities and terminate provider agreements and that it should 
strengthen internal controls over approval of federal Medicaid pay- 
ments. IIHS disagreed, however, with our recommendation that it issue 
regulations authorizing continued funding for 30 days following a fed- 
eral termination. 
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Chapter 1 

Introduction 

In February 1987, the Kansas City Regional Office of the Health Care 
Financing Administration (HCFA) terminated the provider agreement for 
Winfield State Hospital and Training Center to participate in the Medi- 
caid program.’ This action was taken because Winfield, an intermediate 
care facility for the mentally retarded (ICF-MR), did not comply with the 
federal requirements for participation. A month later, the HCFA regional 
administrator reinstated Winfield into the program. Controversy over 
the appropriateness of this reinstatement led the Chairman and the for- 
mer Ranking Minority Member of the Subcommittee on the Handi- 
capped, Senate Committee on Labor and Human Resources, to request 
that we determine whether HCFA’S regional office was complying with 
Medicaid requirements in its oversight of ICFs-MR. 

ICljQ+MR In 1972, the Congress authorized states to use federal Medicaid funding 
for ICFs-MR,z facilities that provide health-related services to the men- 
tally retarded. To help residents become as independent as possible, an 
ICF-MR also provides training in such areas as personal care and commu- 
nity living skills, prevocational activities, and counseling. 

To qualify for federal funding as an ICF-MR, a facility must (1) have as its 
primary purpose the provision of health or rehabilitative services to the 
mentally retarded, (2) meet standards established by the Secretary of 
Health and Human Services (HHS), and (3) provide “active treatment” to 
its residents.” In fiscal year 1987, the federal share of Medicaid pay- 
ments for services provided by the approximately 3,660 ICFs-MR was 
about $5.5 billion, about 12 percent of total federal Medicaid payments. 

IIHS regulations do not allow an ICF-MR to admit the mentally retarded 
unless their needs can be met by ,the ICF-MR or through contracts with 

’ Medicaid, authorized under title XIX of the Social Security Act, is a federally aided, state-adminis- 
tered medical assistance program for low-income people. Depending on a state’s per capita income, 
the federal government pays from 50 to 79.65 percent of Medicaid costs for health care. 

‘The American Association on Mental Deficiency (an organization of physicians, educators, social 
workers, psychologists, psychiatrists, and others interested in the welfare of the retarded) defines 
mental retardation as subaverage general intelligence (IQ below 70) existing concurrently with defi- 
ciencics in adaptive behavior (the way people carry out tasks expected of them at a given age) 
appearing before the age of 18. Retarded people generally have more trouble feeding or dressing 
themselves, advancing in school, developing social relationships, and managing money than others 
their age. 

“Active treatment is generally defined as a series of programs and therapies to help the mentally 
retarded progress to their optimal level of independent functioning. Specifically, active treatment is 
the process of identifying a retarded person’s need for services and implementing a plan of care that 
requires the person to participate in specific programs and receive specific therapies. 
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Chapter 1 
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another provider. HHS can refuse state claims for federal matching funds 
when it finds that an ICF-MR has not provided active treatment. 

Requirements for To participate in Medicaid, an ICF-MR must have a provider agreement 

Participation in 
with the state Medicaid agency. HHS regulations (1) limit provider agree- 
ments to 12 months and (2) specify that the agreements cannot be 

Medicaid Set by HCFA renewed unless the facility has been inspected and certified by the state 
as adequately complying with Medicaid requirements. The federal gov- 
ernment will pay from 50 to 79.65 percent of the cost of covered ser- 
vices provided by ICFs-MR having valid Medicaid provider agreements. 

IICE'A, an agency within HHS, administers the Medicaid program, provides 
oversight, and establishes the requirements for ICF-MR participation. An 
ICF-MR must meet over 110 Medicaid requirements covering such areas as 
medical, nursing, and dental services; resident rights; and safety and 
sanitation.4 Approximately one-third of the requirements deal with (1) 
required client services and professional evaluations and (2) adequacy 
of staff and facilities to provide active treatment services. The other 
two-thirds deal with things such as administrative practices, physical 
environment, and nutrition. 

Surkey and 
Certification Done 
by $tate 

IJnder agreement with HCFA and the state Medicaid agency, inspections 
to determine compliance with the requirements are made by state health 
agencies or other appropriate agencies. The inspecting agencies, referred 
to as state survey agencies, usually also are responsible for enforcing 
state licensure requirements. Federal regulations require that ICFs-MR 
have a state license in order to participate in Medicaid. The state survey 
agencies usually carry out inspections for federal certification and state 
licensure concurrently and receive federal funding from HCFA to support 1, 
the federal portion of this activity. The state survey agencies, as well as 
HCFA, have authority to terminate certification under certain 
circumstances. 

Sta;es Can Terminate A state survey agency must terminate an ICF-MR'S certification if (1) it is 

Certification 
no longer in substantial compliance with the requirements for participa- 
tion and (2) the underlying deficiencies jeopardize resident health and 

“The requirements described above were in effect at the time of the actions against Winfield. On June 
3, 1988, HHS published a final rule (63 F.R. 20448) establishing new ICF-MR requirements for partici- 
pation, beginning October 3, 1988. 
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safety or seriously limit the ability to provide adequate care.” Certifica- 
tion also can be lost if an ICF-MR cannot adequately justify why it had 
certain types of repeat deficiencies. Apart from these conditions, a facil- 
ity with uncorrected deficiencies can be certified if it submits a plan of 
correction considered acceptable to the state survey agency. 

When an ICF-MR with uncorrected deficiencies is certified on the basis of 
a plan of correction, the survey agency is responsible for carrying out 
follow-up inspections and determining whether the deficiencies were, in 
fact, corrected. 

HCFA'S 10 regional offices provide federal oversight of state survey and HCFA Provides 
Ovbrsight Through 
Regional Offices 

Medicaid agency activities. To assure that a state complies with federal 
requirements, the regional offices primarily use 

9 review of survey and certification documents submitted by the state 
survey and Medicaid agencies to assure that federal regulations are fol- 
lowed and that certification decisions are supported by the findings, 

. on-site surveys of selected participating facilities conducted by HCFA 
regional personnel, and 

. visits to the state survey agency to evaluate compliance with federal 
requirements. 

The regional offices prepare periodic reports evaluating the activities of 
each state survey and Medicaid agency and any problems identified. The 
state agencies submit action plans for dealing with the problems, and 
the regional offices follow up on those plans. HCFA Central Office, in 
turn, periodically evaluates the oversight activities of each region. 

State Medicaid agencies establish the eligibility of an ICF-MR to partici- 
pate in the Medicaid program. HCFA, however, has authority, under HHS 
regulations (42 C.F.R. 442.30), to declare a provider agreement void and 
to deny federal matching funds for state payments to a facility. It can do 
so for any periods in which the state agencies did not comply with fed- 
eral requirements in making a certification decision or issuing a provider 
agreement (known as “old look-behind” authority). Under the Medicaid 
law (sections 1902(a)(33)(B) and 1910(c) of the Social Security Act), 
HCFA has authority to (1) inspect a facility and make an independent and 

“When an ICF-MR is not in substantial compliance but resident health and safety are not jeopardized, 
the state can allow the facility to work toward correction of the deficiencies and continue participa- 
tion for up to 11 months. Any state payments for services provided to those admitted to the facility 
during the correction period are ineligible for federal matching funds. 
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binding determination as to whether it meets the requirements for par- 
ticipation and (2) terminate the provider agreement if the requirements 
are not met (known as “new look-behind” authority). Essentially, HCFA’S 

authority was expanded to permit direct inspection of facilities to deter- 
mine both the adequacy of the inspection and the appropriateness of the 
certification decision. 

When a Medicaid provider agreement is terminated by a federal action, 
the facility is ineligible to be reinstated in the Medicaid program until 
two requirements are met: 

1. IICFA determines that the reasons for termination have been removed 
and there are reasonable assurances that they will not recur. 

2. The state survey agency, after establishing that the facility is again in 
compliance with requirements, certifies it, and the state Medicaid 
agency issues a new provider agreement.” 

Qu-lity-Of-Care 
Ret 
to : 

Grements Difficult 
eet 

During the 197Os, such advocates as the Association for Retarded Citi- 
zens filed numerous lawsuits on behalf of the retarded in large state 
institutions. The advocates claimed that the facilities were not providing 
needed services, including active treatment, and that living conditions 
were not adequate. Because of these suits, the states agreed to improve 
living conditions and to provide residents with needed services. Accord- 
ing to a HCFA official, 30 states were involved in at least one consent 
decree covering residents in state-operated ICFs-MR.7 

Despite these actions, an April 1985 staff report from the Subcommittee 
on the Ilandicapped, Senate Committee on Labor and Human Resources, 
and the Subcommittee on Labor, Health and Human Services, Senate b 
Committee on Appropriations, stated that state institutions continued to 
have trouble meeting Medicaid quality-of-care requirements. 

“According to section 1910(c), the Secretary of HHS has the authority to terminate Medicaid provider 
agreements and subsequently determine whether the conditions for reinstatement have been met. The 
Secretary’s authority has been delegated to the Administrator of HCFA and within HCFA to the 10 
regional administrators. The Kansas City regional administrator redelegated this authority to the 
associate regional administrator, health standards and quality. 

‘Consent decrees resulted from lawsuits filed on behalf of retarded in state facilities. According to the 
decrees, the states and retarded citizens’ organizations resolved that the states would provide specific 
services. 
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Winfield State 
Hwpital Terminated, 
Then Reinstated 

Between January 26 and February 6,1987, HCFA'S Kansas City Regional 
Office conducted an inspection of the Winfield State Hospital and Train- 
ing Center. Winfield, operated by the Division of Mental Health and 
Retardation Services of the Kansas Department of Social and Rehabilita- 
tion Services, had 551 beds certified for the Medicaid program. Winfield 
was selected for a direct federal inspection because (1) an earlier HCFA 

inspection, in 1985, had identified serious deficiencies and (2) the 
regional office’s review of a May 1986 inspection by the state survey 
agency indicated problems in active treatment, resident grooming, resi- 
dent rights, and staff training. 

By letter (Feb. 12, 1987), the associate regional administrator, health 
standards and quality,” notified the commissioner, Kansas Mental Health 
and Retardation Services, that the inspection established that Winfield 
did not meet the ICF-MR requirements for participation. Five broad areas 
of deficiencies were cited as posing an immediate and serious threat to 
the health and safety of residents. These areas were: (1) staff abuse of 
residents, (2) resident neglect, (3) inadequate medical and nursing ser- 
vices, (4) inadequate dental services, and (5) poor sanitation. Among the 
specific deficiencies cited were failure to 

thoroughly investigate and effectively resolve instances of staff abuse 
of residents; 
protect residents from harm and provide for their basic needs; 
monitor reports of harm to residents; 
assess and monitor the health status of residents; 
provide and maintain the dental health of residents; 
maintain sanitary standards in kitchen, food preparation, food serving, 
dining, and utensil and warewashing areas; and 
meet general sanitation requirements. 

The state was given 6 days to correct deficiencies posing an immediate 
and serious threat to the health and safety of Winfield residents, or HCFA 
would terminate approval for Winfield’s participation in the Medicaid 
program. 

When the regional office’s February 16-18, 1987, follow-up inspection 
showed that Winfield had not adequately corrected the deficiencies in 
four of the five areas (sanitation was corrected), the associate regional 

HIIereafter referred to as the associate regional administrator. 
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administrator notified the commissioner that Winfield’s Medicaid pro- 
vider agreement was being terminated, effective the close of business, 
February 18, 1987. 

The deputy regional administrator decided that the state could continue 
to claim federal matching funds for up to 30 days (that is, through Mar. 
20, 1987) while the state was attempting to relocate Medicaid recipients. 
Following a reinspection of Winfield, March 16-20, 1987, the regional 
administrator concluded that no immediate and serious threat existed in 
any of the five areas and advised the secretary, Kansas Department of 
Social and Rehabilitation Services,” by letter (Mar. 25, 1987), that the 
state could issue a new provider agreement to Winfield covering the 
period March 21-June 30, 1987. Subsequent actions and decisions by 
IICFA allowed the state to continue claiming such funds after June 30, 
1987 (see p.46). 

In a letter (July 7, 1988), however, the regional office notified the state 
that (1) Winfield had not been properly reinstated in the Medicaid pro- 
gram and had not held a valid Medicaid provider agreement since Febru- 
ary 18, 1987, and (2) state claims for reimbursement would not be 
allowed until Winfield again held a valid provider agreement. Finally, 
the regional office indicated that the state had to pay back amounts pre- 
viously claimed. 

Objktives, Scope, 
and (Methodology 

Because of controversy surrounding the continuation of federal funding 
after termination of the Medicaid provider agreement with Winfield and 
its subsequent reinstatement, the Chairman and Ranking Minority Mem- 
ber, Subcommittee on the Handicapped, Senate Committee on Labor and 
IIuman Resources, asked us to determine whether the Kansas City 
Regional Office was violating federal laws or ignoring HCFA Central 
Office and regional office requirements in operating its look-behind pro- 
grams for ICFs-MR. In addressing the above issues, we identified two 
areas of noncompliance with federal laws and regulations. 

The requesters also asked that we address certain specific questions, 
primarily dealing with various aspects of the Winfield case. These 
included the propriety of the regional administrator’s decisions relative 
to the March 16-20, 1987, inspection findings; the need for regional 

?‘he Kansas state Medicaid agency, which is responsible for issuing Medicaid provider agreements, is 
a part of the Kansas Department of Social and Rehabilitation Services. 
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intervention on behalf of certain residents; and oversight of investiga- 
tions relating to resident deaths. In May and August 1987, subsequent to 
the Subcommittee’s request, a IICFA special survey team organized by the 
Central Office made additional inspections at Winfield. As agreed with 
the Subcommittee staff, we included in the scope of our review inspec- 
tions and other actions that occurred subsequent to the request. The 
specific questions included in the request and details as to the associated 
objectives, scope, methodology, and findings are addressed in appendix 
I. 

We did our work at the IICFA Central Office in Baltimore, Maryland; the 
Kansas City (Missouri) Regional Office; and the Kansas Department of 
Health and Environment (Topeka, Kansas). To meet our objectives, we 

l analyzed Medicaid laws and regulations and HCFA Central Office and 
regional office policies, guidelines, and procedures; 

l analyzed information gathered by the Kansas City Regional Office and 
the Central Office on Winfield and the actions taken, beginning with the 
January 26, 1987, survey through November 1988; 

. analyzed information in the regional office files concerning the 1985 
federal and 1986 state surveys of Winfield; 

l interviewed all Kansas City Regional Office personnel involved in the 
Winfield case (to supplement information reflected in regional files and 
developed by the HHS/OffiCe of Inspector General [OIG], Office of 
Investigations); 

l interviewed selected members of the HCFA special survey team (to obtain 
additional information on the scope of work and findings in the May and 
August 1987 inspections); 

l analyzed, with the assistance of our chief medical advisor, the survey 
team’s findings relating to (1) medical, nursing, and dental services at & 
Winfield and (2) allegations of physician neglect or malpractice concern- 
ing deaths of three Winfield residents; 

l determined (1) the statutory and regulatory requirements relating to 
certification of ICFs-MR and (2) HCFA'S compliance with those require- 
ments in specific cases; and 

l discussed observations about the Winfield case and the Kansas City 
Regional Office’s oversight activities with the director of the Health 
Standards and Quality Bureau, and the director of the Office of Survey 
and Certification, in the Health Standards and Quality Bureau (HCFA 
Central Office). 

Our review was limited to analysis of the appropriateness of the actions 
taken in response to reports prepared by the regional office and special 
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federal survey teams. We did not attempt to evaluate the accuracy of 
the teams’ inspection findings or independently assess its findings. 

OIG was investigating the Winfield case at the time we began our field 
work. Because we had some common objectives and to prevent duplica- 
tion of effort, we coordinated our reviews. OIG staff provided us with 
records of their interviews, written comments of the regional adminis- 
trator, and affidavits taken. OIG'S overall findings have been considered 
in the preparation of this report. 

We carried out our work between May 1987 and November 1988 in 
accordance with generally accepted government auditing standards. 
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,’ HCFA Policy on Funding After Federal 
~ Temnination of Provider 

Ageements Unwarranted 

I-ICFA treats temporary funding after federal terminations differently 
from temporary funding after state terminations. Medicaid regulations 
explicitly permit federal funding to be continued for up to 30 days fol- 
lowing a state-initiated termination of an ICF/MR to allow for relocation 
of the residents. HCFA has issued guidance, however, stating that such 
funding is not available following a federal termination. There appears 
to be no valid legal or policy reason for treating state and federal termi- 
nations differently. Furthermore, there are indications in pertinent legis- 
lative history that continued federal funding should be made available. 

Following its guidance on the nonavailability of federal funds for such a 
purpose, HCFA initiated action to recover federal funds provided for Win- 
field residents during the first 30 days following the termination. We 
believe this action is unwarranted. 

Pocicy on State/ IKFA allows federal funding to continue for 30 days under certain condi- 

Feeera Terminations 
tions where the state terminates an ICF-MR Medicaid provider agreement. 

Differs 
But HCFA does not similarly allow federal funding to continue where it 
has exercised its “new look-behind” authority to terminate the Medicaid 
agreement. 

The Medicaid law is silent on the issue of temporary federal funding 
following either a state- or federally (HCFA) initiated termination of a 
Medicaid provider agreement. HCFA has used its rulemaking authority, 
however, to authorize such funding following a state-initiated 
termination. 

To help in relocation of residents, HHS issued a regulation allowing fed- 
eral funding to continue for 30 days after “a Medicaid agency termi- 
nates or fails to renew” a provider agreement with an ICF/MR. At the h 
time the regulation was issued, only the state was authorized to termi- 
nate a provider agreement. Not until the Omnibus Reconciliation Act of 
1980 amended the law was HCFA authorized to terminate provider agree- 
ments on its own. That act, like the original statute, did not address the 
issue of continued funding after termination. 

Although HCFA never issued regulations on HCFA terminations, it did pro- 
vide some guidance. HCFA'S Health Standards and Quality Bureau issued 
a memorandum (July 1, 1987) in response to a question from HCFA'S 
Seattle Regional Office. That office had inquired about the continuation 
of federal funding following HCFA'S termination of the Medicaid provider 
agreement with a facility in Oregon. In reply, the memorandum states 
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that (1) the Medicaid regulation permitting continued funding is applica- 
ble only when a facility is terminated by a state Medicaid agency, and 
(2) continuation of federal funding is inappropriate when NCFA termi- 
nates the agreement with a facility on the basis of deficiencies that pose 
an immediate and serious threat to resident health and safety. 

This position was explained further in a January 26, 1988, memoran- 
dum from IXFA'S Associate Administrator for Operations. It advised the 
regional offices that Medicaid laws and regulations do not provide HCFA 
with authority to continue funding after any federally initiated termina- 
tion action. 

HCFA Authority to 
Corkinue Funding 
After Federal 
Te$minations 
Adequate 

/ 

Although we agree that existing laws and regulations do not specifically 
authorize continued federal funding following a federal termination, we 
believe IICFA has adequate authority to authorize such funding, with or 
without a regulation, for a reasonable period to facilitate relocation of 
residents. 

IICFA has authority to promulgate a regulation authorizing continued 
federal funding in cases of federal terminations under the same circum- 
stances for which current regulations authorize continued funding in 
cases of state terminations. The existing regulation was established 
under HI&S general authority to promulgate necessary rules and regula- 
tions. Relying on this same authority, HCFA could issue similar regula- 
tions that would apply to federally initiated terminations. 

Further, IICFA may have authority to continue federal funding to trans- 
fer patients out of terminated facilities without having a regulation in 
effect. Although the law is silent on continued funding, relevant legisla- 
tive history indicates that the Congress expected HCFA to allow tempo- 
rary funding of federally terminated facilities making reasonable efforts 1, 

to relocate patients. According to the conference report for the 1980 act 
(H.R. Rep. No. 96-1479): 

“]I]t is intended that Federal financial participation could be continued with respect 
to Medicaid patients of a facility decertified by the Secretary [EICFA] during such 
reasonable time as is required to effect the transfer of medicaid patients from the 
facility.” 
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Temporary Funding 
Provided After 

The deputy regional administrator authorized continued federal funding 
for 30 days following HCFA'S termination of the Medicaid provider agree- 

Whfield Termination 
ment with Winfield. Given the guidance available at the time of his deci- 
sion, he acted responsibly. But in July 1988, HCFA initiated action to 
recover federal funds claimed by the state for payments made to Win- 
field after the February 18, 1987, termination of the provider agree- 
ment. This included the 30-day period in question. HCFA did so on the 
basis of subsequent headquarters guidance not to allow continued fed- 
eral funding following federal terminations. 

Recovery of the federal funds provided during the first 30 days after 
Winfield’s termination is unwarranted, assuming Winfield had been 
making reasonable efforts to relocate patients. As the deputy regional 
administrator’s decision was consistent with legislative intent, we see no 
compelling reason to treat federal terminations differently from state 
terminations. 

Conjclusions 
, 

Although IICFA has authority to discontinue federal funding immediately 
after federally initiated terminations, it is not legally required to and 
doing so is inconsistent with legislative intent. Federal and state termi- 
nations should be treated similarly. HHS should issue regulations that 
would allow for temporary federal funding following a federally initi- 
a,ted termination. Further, HCFA should not pursue efforts to recover 
temporary funding provided to Winfield during the first 30 days follow- 
ing termination, assuming Winfield had been making reasonable efforts 

/ to relocate patients. 

Ret mmendation 

i 

We recommend that the Secretary of Health and Human Services issue a 
regulation that authorizes state claims for federal matching funds for 30 
days (or some other reasonable period) after the date on which the Sec- 
retary terminates a Medicaid provider agreement with a facility, as long 
as the facility is making reasonable efforts to relocate residents. 

cy Comments and HIIS did not agree that federal matching funds should be available for 30 
days after a federal termination under section 1910(c). The agency said 
it believes the policies stated in the July 1, 1987, and January 26, 1988, 
memorandums (see pp.l6-17) should continue to be followed. If a facil- 
ity’s participation is terminated as a result of a federal survey, there is 
an indication, IIIIS stated, that the state survey agency was deficient in 
applying the requirements for certification in its prior surveys. Denial of 
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federal funds during a period of relocating patients will, according to 
IIIIS, be additional incentive to the survey agency to use all the remedies 
at its disposal short of termination for multiple deficiencies. Such reme- 
dies include a certification for less than 12 months or with an automatic 
cancellation date, or denial of payment for new admissions pending cor- 
rection of deficiencies. 

HIIS provides no compelling argument for ignoring Congressional intent 
and treating federal funding after federally initiated terminations dif- 
ferently from state-initiated terminations. We agree that federal termi- 
nation action indicates a deficiency in the state survey agency’s 
oversight of the facility. But we do not believe that denying federal 
funding for services provided to Medicaid recipients during a relocation 
period is an appropriate way to penalize the state survey agency. A 
more appropriate approach would be to reduce federal funding provided 
for survey agency operations under the administrative services portion 
of Medicaid. 

The State of Kansas was given the opportunity to comment on a draft of 
this report but had not done so when the report was finalized. 
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Regional A dministrator Exceeded Authority 
in Reinstating Winfield 

IICFA'S Kansas City regional administrator authorized reinstatement of 
the Winfield State Hospital and Training Center in the Medicaid pro- 
gram, although none of the requirements for reinstatement had been 
met. Because of this decision, as well as weaknesses in internal controls 
over the approval of federal funding, the regional administrator allowed 
the state to continue to claim federal matching funds until July 1988. At 
that time, IICFA decided that Winfield did not have a valid provider 
agreement. HCFA Central Office provided additional guidance on the rein- 
statement process and directed the regional administrator to initiate 
action to recover the estimated $15.8 million in federal funds inappro- 
priately provided to the state for Winfield residents.’ However, HHS still 
needs to (1) identify and correct the weaknesses in internal controls that 
allow Medicaid payments to be made without adequate documentation 
and (2) issue regulations implementing the new look-behind authority. 

Reihstatement 
De$ends on Certain 
Codditions Eking Met 

Reinstatement of a federally terminated Medicaid provider agreement 
involves both HCFA and the state. First, HCFA must determine whether 
the basic requirements for reinstatement have been met. Second, the 
state survey agency must establish and certify that the facility meets 
the requirements for participation. Third, the state Medicaid agency 
must issue a Medicaid provider agreement. 

Section 1910(c) of the Social Security Act specifies provisions for rein- 
statement after a Medicaid provider agreement with a facility is termi- 
nated by a federal action. The Secretary of HHS must find that (1) the 
reason(s) for termination have been removed and (2) there is reasonable 
assurance that it will not recur (see p.11). Viewing the section as self- 
implementing (regulations were not needed to make it effective), HHS did 
not publish regulations. HCFA Central Office, however, issued guidelines 
to its regional offices specifying that when an agreement with a facility b 
is terminated by a federal action, the facility cannot be reinstated until 

l the reasons for termination no longer exist, 
. the facility meets all applicable statutory and regulatory requirements, 

and 
l there is reasonable assurance that the deficiencies that caused the ter- 

mination will not recur. 

‘This estimate includes the amount claimed by the state for the first 30 days after termination (Feb. 
IS&Mar. 20, 1987), discussed in ch. 2. 

Page 20 GAO/HRD89-86 Medicaid/Facilities for the Retarded 



Chapter 8 
Reglanal Administrator Exceeded Authority 
in Reinstating Winfield 

. 

The first two requirements were not elaborated upon further. But addi- 
tional instructions were provided on how to establish whether there is 
reasonable assurance that the reasons for termination will not recur (see 
p-23). 

Section 1902(a)(33)(B) of the Social Security Act specifies that states 
will make the determination as to whether facilities meet the applicable 
requirements for participation. Medicaid regulations (42 C.F.R. 442) 
require state survey agencies to inspect facilities to determine whether 
they meet Medicaid requirements. The regulations permit certification 
of facilities with deficiencies when 

the deficiencies, individually or in combination, do not jeopardize the 
health and safety of residents or seriously limit the facility’s capacity to 
give adequate care; 
the facility submits to the state survey agency an acceptable written 
plan for correcting the deficiencies; and 
the facility provides adequate justification for certain types of repeated 
deficiencies. 

According to Medicaid regulations, the state Medicaid agency may issue 
a provider agreement for the period specified in the certification, with a 
maximum period of 12 months. HCFA guidance further specifies various 
procedures states are to follow in conducting inspections, reporting defi- 
ciencies, reviewing plans of correction, and reporting certification and 
provider agreement decisions. 

Medicaid regulations (42 C.F,R. 442.30) provide that federal matching 
funds for state expenditures for ICF-MR services are available only if the 
ICF-MII has been certified as meeting the requirements for Medicaid par- 
ticipation, as evidenced by a provider agreement. For example, they fur- b 
ther provide that federal matching funds will be disallowed if HCFA 
establishes that the provider agreement is invalid because the state sur- 
vey agency failed to (1) apply the applicable requirements for participa- 
tion or (2) use the forms, methods and procedures prescribed by HCFA. 
(See p. 10 for a discussion of this old look-behind authority.) 

I 

Redsons for 
Tehination Not 
Rehoved 

The regional administrator incorrectly applied the requirement that the 
reasons for termination be removed before a facility could be reinstated 
in the Medicaid program; he authorized Winfield’s reinstatement once 
the deficiencies had been corrected to the point that they no longer, in 
his opinion, posed an immediate and serious threat to resident health 
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and safety. The reinstatement should not have been authorized until the 
deficiencies that led to the termination had been fully corrected. 

To discuss the requirements for reinstatement of Winfield, regional offi- 
cials met with officials of the Kansas Department of Social and Rehabili- 
tation Services on February 26, 1987. According to the regional 
administrator, he told the Kansas officials that they were expected to 
correct “. . . the problems that caused cancellation of approval to partici- 
pate in the first place. . .” The regional administrator told us that, in his 
opinion, the immediate and serious threat conditions were the only rea- 
son for termination. Once those conditions were corrected to the point 
that they n.o longer posed an immediate and serious threat, he felt, the 
facility could be reinstated. The regional administrator said he told the 
Kansas officials that once the problems leading to the termination had 
been corrected he would authorize immediate reinstatement (for a 
period of 60-90 days). This would give the facility time to achieve com- 
pliance with all ICF-MR requirements, including those dealing with active 
treatment. 

HCFA made a follow-up inspection of Winfield, at the facility’s request, 
from March 16 to 20, 1987. On March 20, 1987, a regional official noti- 
fied the secretary of the Kansas Department of Social and Rehabilitation 
Services of the regional office’s preliminary conclusion. It was that (1) 
corrective action was inadequate and (2) immediate and serious threat 
conditions still existed in four of the five areas. The regional administra- 
tor was briefed on the findings, held a meeting with Kansas officials, 
and discussed the situation with subordinate managers. After this, he 
concluded that none of the conditions at Winfield constituted an immedi- 
ate and serious threat to resident health and safetys2 

In evaluating the deficiencies, the regional administrator did not, he b 

said, compare them with the deficiencies cited in the February 12,1987, 
notification letter. This was because, in his opinion, it was necessary, 
not to establish whether the facility had fully corrected all the deficien- 
cies associated with the immediate and serious threat, but merely to 
determine whether a threat was still present, Although not all deficien- 
cies had been corrected, he said, the absence of any threat meant that 
the facility had removed the reasons for termination and therefore was 
eligible for reinstatement. 

‘Although regional staff disagreed over whether an immediate and serious threat still existed (see 
p.37), all agreed that the deficiencies had not been fully corrected. 
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The regional administrator incorrectly cited the presence of an immedi- 
ate and serious threat as the reason for Winfield’s termination, we 
believe. The presence of an immediate and serious threat affects the tim- 
ing of a termination, but does not constitute the reason for it. Under 
section 1910(c) of the Social Security Act, a decision by HCFA to termi- 
nate a facility must be based on a determination that the facility fails to 
meet the requirements for participation in the Medicaid program. The 
deficiencies cited in the termination letter as constituting failure to meet 
the requirements for participation therefore must be construed to be the 
reasons for termination. 

In a February 12, 1987, letter to the Kansas commissioner for mental 
health and retardation services, the associate regional administrator 
stated that (1) the facility did not meet the requirements for participa- 
tion in the Medicaid program and (2) certain deficiencies posed an imme- 
diate and serious threat to the health and safety of residents. To avoid 
immediate termination before a hearing, the facility had to correct the 
immediate and serious threat by February 18, 1987. Because all the con- 
ditions posing a threat had not been corrected fully by February 18, 
1987, the termination became effective on that date. 

HHS has not issued guidance on the extent of the correction of deficien- 
cies necessary to remove the reason for termination. According to an 
official in HCFA'S Health Standards and Quality Bureau, however, HCFA 
construes section 1910(c) to require a facility to correct only deficiencies 
identified as the basis for termination. HCFA'S construction of the law is 
reasonable. 

Although the regional administrator concluded that an immediate and 
serious threat no longer existed, he agreed that the deficiencies cited in 
the termination letter had not been fully corrected. Therefore, in our 
opinion, the reason for termination had not been removed. Using HCFA'S 
interpretation, we believe the facility needed to fully correct the defi- 
ciencies associated with the immediate and serious threat to remove the 
reason for termination. 

I 

Re sonable Assurance 
x 

Once the reasons for termination are removed, HCFA is required to estab- 

Pe :‘od Inadequate 
lish a “reasonable assurance” period during which the facility must 
demonstrate its ability to maintain compliance. HCFA guidelines allow 
regional officials flexibility in establishing the length of this period. 
Although it may be appropriate in some cases for a regional administra- 
tor to establish a O-day reasonable assurance period, we believe the 

Page 23 GAO/HRDSB-86 Medicaid/Facilities for the Retarded 



chapter 3 
Regional Administrator Exceeded Authority 
Ln Reinstating Winfleld 

regional administrator exceeded his discretionary authority in establish- 
ing such a period for reinstatement of Winfield. At the time this decision 
was made, the follow-up inspection had not been carried out and no plan 
of correction had been submitted. Thus, even if the reasons for termina- 
tion had been removed, Winfield would not have been eligible for read- 
mission to the Medicaid program because the facility had not 
demonstrated that the deficiencies would not recur. 

HCFA Guidelines on 
Reasonable Assurance 
Period 

Section 1910(c) of the Social Security Act does not define “reasonable 
assurance.” But HCFA guidelines require that before a terminated facility 
can be reinstated, it must demonstrate that it can achieve and sustain 
compliance over a period of time to be set by the regional office. The 
IICFA guidelines specify that, in establishing the reasonable assurance 
period, a regional administrator should consider compliance history. 
This would include such factors as whether the facility is repeatedly 
cited for the same kinds of deficiencies, timeliness of corrections, and 
previous enforcement actions initiated or carried out. Because the facil- 
ity cannot be reinstated until after the reasonable assurance period is 
completed, the longer the assurance period, the longer the period before 
state payments to the facility are eligible for federal matching 
payments. 

IICFA’S guidelines include examples of situations in which it would be 
appropriate to establish a reasonable assurance period of from 0 to 180 
days. Physical plant corrections, the guidelines state, are the only situa- 
tions in which a O-days reasonable assurance period is appropriate. For 
example, if a facility lacked fire sprinklers and smoke barriers but then 
installed them, there is reasonable assurance that the problem would not 
recur. The immediate and serious threat at Winfield included matters 
other than physical plant deficiencies. 

The guidelines indicate that when a facility has deficiencies beyond its 
control (such as nursing vacancies it had been unable to fill) but a gener- 
ally exemplary compliance history, a 30-day reasonable assurance 
period is appropriate. When a facility has been cited repeatedly for the 
same deficiencies, a 60-day period is appropriate. According to the 
guidelines, a 1 SO-day period is appropriate when (1) a facility’s provider 
agreement is terminated for deficiencies posing an immediate and seri- 
ous threat and (2) the facility has a history of serious deficiencies. 
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Longer Reasonable 
Assqrance Period Would 
Have Been Appropriate 

The 180-day assurance period in the guidelines would appear most 
appropriate in the Winfield case. First, HCFA terminated the provider 
agreement for failure to correct deficiencies creating an immediate and 
serious threat. Second, Winfield had a history of serious deficiencies.:’ 

The regional office’s February 18, 1987, termination notice stated that 
as part of the reinstatement process, Winfield would be subject to a 30- 
day reasonable assurance period. In a February 25,1987, meeting with 
officials of the Kansas Department of Social and Rehabilitation Services, 
however, the regional administrator decided to reduce the reasonable 
assurance period from 30 days to 0 days. According to him, the law and 
guidelines permitted him the flexibility to make this reduction, which he 
felt was justified. In his opinion, reasonable assurances were demon- 
strated because (1) significant improvements were found during the 
February 16-18, 1987, follow-up inspection; (2) state officials made 
strong public commitments to achieve and maintain compliance; (3) the 
state legislature ordered studies to identify ways to improve care at 
Winfield; (4) he had worked effectively with the Kansas Department of 
Social and Rehabilitation Services over a ZO-year period; and (5) the 
state successfully operated three other ICFs-MR. 

Although the regional administrator said he was influenced by the prog- 
ress in corrections reported by the regional survey team in the February 
follow-up inspection, the facility’s provider agreement was terminated 
as a result of the inspection. This was because HCFA found that an imme- 
diate and serious threat still existed in four areas (see p. 12). 

, Additionally, the regional administrator relied on commitments to cor- 
rect deficiencies, although the reasonable assurance period, according to 

“HCFA’s Kansas City Regional Office conducted a look-behind inspection of Winfield in April 1985. b 
The office concluded that (1) the facility did not meet requirements for participation and (2) patient 
abuse at the facility constituted an immediate and serious threat to resident health and safety. The 
problems were attributed to ineffective active treatment. Although the facility, over the next 3 
weeks, corrected the deficiencies to the point that threat conditions no longer existed, it did not 
demonstrate adequate compliance with ICF-MR requirements until 4 months following the inspection. 
At that time, HCFA discontinued action to terminate the provider agreement. 

A May 1986 inspection by the state survey agency again found the facility to have numerous prob- 
lems, including failure to comply with active treatment requirements. A HCFA regional office staffer 
who analyzed the state’s findings reported that active treatment needs were not being met and that 
supervision of active treatment was inadequate. In addition, he said, staff training was poor, 
residents were poorly groomed and dressed, and resident rights were not adequately protected. In the 
staffer’s opinion, the survey agency’s decision to recertify the facility was not supported because of 
the problems it reported in active treatment. An internal regional office memorandum (Oct. 1, 1986) 
stated that the “. . facility still has w problems . ” and recommended another federal inspec- 
tion According to the associate regional administrator, the January 1987 inspection was made 
becdusc of the problems identified in the 1985 federal and 1986 state inspections. 
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IICFA guidelines, should not even begin until corrections have been com- 
pleted. For example, he considered the assurances provided by state 
officials and the legislature that improvements would be made. But HCFA 
guidelines provide that the facility demonstrate compliance over a cer- 
tain period of time after the deficiencies have been corrected before 
reinstatement can occur. 

HCFA officials in the Health Standards and Quality Bureau said that the 
law and guidelines allow the regional offices substantial flexibility in 
setting reasonable assurance periods. A O-days period may be appropri- 
ate in situations other than those in which physical plant deficiencies 
are involved, and evidence of facility commitment to correction is a 
valid consideration in setting the reasonable assurances period. 

Indeed, the law and guidelines allow flexibility in setting reasonable 
assurance periods. Also, as pointed out by the regional administrator, 
certain factors (such as facility commitment to correction) might tend to 
lessen the length of the period. In the Winfield case, however, we believe 
that a period of 0 days was not justified. The serious threat did not 
include physical plant deficiencies not likely to recur, but failure of the 
facility to provide care and services needed by the residents and to pro- 
tect them from harm. Avoiding deficiencies in these areas requires con- 
tinuous actions by facility staff. Further, the facility’s history of serious 
problems showed a lack of commitment to maintain compliance with 
IXFA guidelines. 

Finally, we question whether the facts available on March 24, 1987, sup- 
ported the regional administrator’s conclusion on that date that there 
was reasonable assurance the reasons for termination would not recur. 
As previously discussed (p.22), the findings of the regional survey team b 
in the March 16-20, 1987, follow-up inspection indicated the facility had 
not effectively corrected deficiencies associated with four of the five 
areas where immediate and serious threats existed. Further, the facility 
had not yet provided the regional office with a plan showing how and 
when the deficiencies would be correcteda 

A proposed regulation, published by HHS for comment in November 
1987, would have reduced the current degree of flexibility regional 
offices have in setting reasonable assurance periods.” For example, in a 

4The regional office transmitted a complete list of deficiencies to Winfield on March 5, 1987, and 
Winfield submitted a plan of correction to HCFA on April 16, 1987. 

“2 Fed. Reg. 44300. 
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situation similar to the Winfield case (termination of a facility with a 
history of serious deficiencies because of immediate and serious threat 
conditions), a facility generally would be subject to a 6-month reason- 
able assurance period. Because of the enactment of broad nursing home 
reform legislation in December 1987,e however, HHS withdrew the pro- 
posed regulation to incorporate the changes required by the nursing 
home reform legislation, We believe that provisions similar to those in 
the proposal should be incorporated in a regulation implementing sec- 
tion 1910(c). 

Fatiility Not Certified The final requirements in the reinstatement of a provider following a 

and New Provider 
federally initiated termination are (1) the establishment by the state 
survey agency of the facility’s compliance with requirements for partici- 

Ag$eement Not Issued pation and certification and (2) the issuance by the state Medicaid 
agency of a new provider agreement. The HCFA regional office and the 
state Medicaid agency, however, did not adhere to these requirements in 
reinstating Winfield. Specifically, the HCFA regional office bypassed nor- 
mal Medicaid procedures in authorizing reinstatement of Winfield with- 
out state certification, and the state Medicaid agency did not issue a new 
provider agreement. 

Se&on 1910(C) Does Not The regional administrator told us that, in his opinion, section 1910(c) of 

Authorize HCFA to the Social Security Act gives HCFA clear authority for both terminating 

Reihstate Facilities approval of a facility to participate in the Medicaid program and rein- 
stating a facility whose approval has been terminated. He asserted that 
Medicaid regulations specifying that a provider agreement cannot be 
issued until an acceptable written plan for correcting deficiencies is sub- 
mitted and the facility certified by the state survey agency do not apply 
in the Winfield case because it involved the reinstatement of a facility b 
by HCFA. Consequently, he said, the state survey agency was not 
involved in the reinstatement. 

Our analysis of the Medicaid law and regulations does not support the 
regional administrator’s view. With respect to reinstatement of a facility 
whose provider agreement has been terminated, section 1910(c) of the 
Social Security Act provides that a facility 

$4 
9 . . may not be reinstated unless the Secretary finds that the reason for termina- 

tion has been removed and there is reasonable assurance that it will not recur.” 

“Omnibus Budget Reconciliation Act of 1987 (P.L. 100-203, Dec. 22, 1987). 
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This provision merely establishes eligibility as a prerequisite before a 
state Medicaid agency can consider certifying a facility for reinstate- 
ment into the Medicaid program. It does not authorize direct reinstate- 
ment by HCFA. Once deemed eligible, a facility must undergo the normal 
state agency certification procedures under section 1902(a)(33)(B). Fur- 
thermore, although HCFA guidelines in effect at the time the Winfield 
decision was made did not elaborate on the appropriate procedure, the 
reasonable assurance guidelines did include an example incorporating it. 
Following federal termination of a Medicaid facility, the state survey 
agency had to certify the facility again before reinstatement. 

Facility Not 
by SFate 

Certified Our review of records at the state survey agency disclosed that the 
agency had not inspected or certified Winfield after HCFA terminated the 
Medicaid provider agreement on February 18, 1987. According to sur- 
vey agency officials, they assumed that their agency had to render a 
certification decision before a federally terminated provider agreement 
could be reinstated. Thus, they were surprised to learn that without 
first obtaining a certification decision from them, the regional adminis- 
trator had authorized the state Medicaid agency to issue a new provider 
agreement. But they did not ask why their agency was by-passed 
because they assumed HCFA would have sought their input had it been 
required. 

No Provider Agreement 
Issu$d 

Although the regional administrator authorized the state to issue a new 
provider agreement to Winfield, our review disclosed no evidence that it 
had been issued. In response to our findings, the associate regional 
administrator spoke with an official in the Kansas Department of Social 
and Rehabilitation Services. That official told him that because the state 
had not terminated the previous provider agreement covering the period 
October 1, 1986-July 31, 1987, the state did not think it necessary to 
issue a new agreement, 

But regardless of whether the state had terminated the previous pro- 
vider agreement, it was terminated-for federal matching fund pur- 
poses -by IICFA'S action of February 18, 1987. 

statement 
edures Clarified 

In a January 26, 1988, memorandum to the regional offices, the MCFA 
Associate Administrator for Operations clarified the procedures that 
must be followed in reinstating a facility with a federally terminated 
provider agreement: 
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l After the beginning date of a federal termination, a facility no longer 
has any status as a Medicaid provider. It cannot participate again until 
it is certified by the state survey agency and the state Medicaid agency 
issues a provider agreement. 

l The state cannot issue the provider agreement until IICFA (1) has estab- 
lished that the “reasons for termination” have been removed and (2) is 
satisfied with the facility’s performance during the reasonable assur- 
ance period set by the regional office. 

But the memorandum did not clarify that removal of the “reasons for 
termination” refers to correction of the specific deficiencies that 
resulted in the termination, not to the elimination of the immediate and 
serious threat resulting from such deficiencies. 

Intjxnal Control 
Webknesses Allow 
Federal Funding 
Without Valid 
Agreement 

Winfield did not have a valid Medicaid provider agreement after Febru- 
ary 18, 1987. But weaknesses in internal controls over Medicaid funding 
contributed to (1) the state continuing to claim federal matching funds 
for payments it made to the facility and (2) the regional office continu- 
ing to approve claims until July 7, 1988. At that time, the regional office 
stopped approving these claims and began actions to recover Medicaid 
funds. 

Required HCFA Controls 
Ladking 

The Federal Managers’ Financial Integrity Act of 1982 (31 U.S.C. 3512 
(b)) requires federal agencies to establish internal controls and to evalu- 
ate their adequacy on a regular basis. Internal controls must provide 
reasonable assurance that expenditures are consistent with laws, regula- 
tions, and policies. RCFA controls are lacking in this regard. For example, 
IICFA should have adequate verification procedures to assure that on 
state claims for federal matching funds for ICFs-MR, such facilities meet b 
the federal requirements to qualify as providers. Therefore, it is essen- 
tial that both those charged with carrying out the verification proce- 
dures and those monitoring compliance fully understand the 
requirements. 

In the Kansas City Regional Office, the Division of Health Standards and 
Quality is responsible for establishing the eligibility of facilities to par- 
ticipate as Medicaid providers. The region’s Division of Financial Opera- 
tions is responsible for reviewing state claims for federal matching 
funds to determine whether the claims are in accordance with federal 
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requirements. The office has established a procedure to identify situa- 
tions that might affect a provider’s eligibility status and thus the state’s 
entitlement to federal matching funds. Through its monitoring program, 
Health Standards and Quality notifies Financial Operations of situations 
identified. For example, notifications are sent when (1) either the state 
or HCFA terminates a Medicaid provider agreement or (2) Health Stan- 
dards and Quality establishes that a certification or provider agreement 
is not valid. 

In accordance with these procedures, Health Standards and Quality 
issued a memorandum to Financial Operations. It informed Financial 
Operations that Health Standards had terminated Winfield’s Medicaid 
provider agreement, effective February 18,1987.7 In a second memoran- 
dum (Apr. 7, 1987), Health Standards notified Financial Operations that 
HCFA had authorized the state to issue Winfield a new provider agree- 
ment effective March 21, 1987. According to Financial Operations offi- 
cials, from this memorandum and the previous instructions provided by 
the acting regional administrator they concluded that the state was enti- 
tled to claim federal matching funds and that further monitoring of the 
state’s claims for Winfield was unnecessary. 

IICFA'S associate regional administrator for Health Standards and Quality 
told us that he issued the April 7, 1987, memorandum to Financial Oper- 
ations on the assumption that the state Medicaid agency had issued the 
provider agreement, as specified in the regional administrator’s March 
26, 1987, letter to the state. He had no evidence, however, that the state 
Medicaid agency had done so. This problem might not have occurred had 
the state established adequate internal controls to ensure that it discon- 
tinued claims for federal funding following termination of a Medicaid 
provider agreement. HCFA needs to establish internal control procedures 
requiring that funding authorization be supported by written documen- b 
tation that a valid provider agreement has been issued. In the Winfield 
case, had the state issued a new provider agreement in response to the 
regional administrator’s letter, it would not have been valid. This is 
because none of the three conditions for reinstatement discussed earlier 
in this chapter had been met. 

7Subsequently, Financial Operations allowed the state to continue receiving federal financial partici- 
pation for 30 days following termination based on verbal authorization from the acting regional 
administrator. While, in our opinion, HCFA needs to require written justification for starting or termi- 
nating federal funding of a provider, including specific justification for continuing funds following a 
termination action, this internal control weakness did not result in inappropriate payments in the 
Winfield case. As discussed in ch.2, the payments to Winfield during the first 30 days after termina- 
tion were consistent with congressional intent, 
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In a May 20, 1988, letter, the regional administrator asked the Kansas 
Department of Social and Rehabilitation Services for evidence that a 
valid provider agreement with Winfield was issued after the prior pro- 
vider agreement was terminated on February 181987 (see p.13). At the 
direction of HCFA central office officials, in a letter dated July 7, 1988, 
the regional administrator informed the state that HCFA was disallowing 
any federal matching funds claimed by the state for payments to Win- 
field after February 18, 1987. This was because the state had provided 
no evidence that a provider agreement had been issued. After this letter, 
IICFA established that Winfield had been properly reinstated in the Medi- 
caid program effective August 19, 1988 (see p.51). The regional office 
estimates that the amount of federal funds claimed by the state for pay- 
ments to Winfield for February 19, 1987, through August 18, 1988, was 
about $15.8 million. The state has appealed HCFA'S disallowance decision 
to the HHS Departmental Appeals Board. As of April 1989, the appeals 
board had not acted. 

No @her Improper 
Reiristatements Fou 
by IjHS OIG 

nd 
The HHS Office of the Inspector General recognized that in addition to 
the Kansas City Regional Office, the other nine HCFA regional offices 
may have invoked federal terminations for Medicaid provider agree- 
ments. OIG conducted an investigation of all cases in which three HCFA 
regional offices terminated Medicaid provider agreements to determine 
whether there were any subsequent reinstatements that were not in 
compliance with federal requirements. On April 25, 1989, the investiga- 
tion was closed when no improper reinstatements were identified in the 
three regions. 

IICFA'S Kansas City Regional Office did not properly follow Medicaid 
requirements in the reinstatement of Winfield. The regional administra- b 
tor exceeded his authority in authorizing reinstatement when Winfield 
had met none of the basic requirements. These were: removal of the rea- 
sons for termination, reasonable assurance that the deficiencies would 
not recur, and issuance of a new provider agreement following certifica- 
tion by the state survey agency. HCFA has initiated action to recover fed- 
eral matching funds inappropriately claimed by the state Medicaid 
agency for payments made to Winfield during the period the facility had 
no valid provider agreement, 

HIIS has not issued regulations implementing section 1910(c) of the 
Social Security Act. Although HCFA issued guidelines concerning rein- 
statement decisions and some additional guidance following the Winfield 
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case, the guidance remains vague as to how to determine whether the 
reasons for termination have been removed. This issue should be clari- 
fied and all the requirements now set out in the guidelines incorporated 
in a regulation. 

Because the regional office lacks adequate internal controls, no assur- 
ance is provided that decisions about the availability of federal Medicaid 
payments are adequately supported. HHS needs to evaluate HCFA'S con- 
trols and take appropriate corrective action to strengthen them. 

Recommendations When payments to a terminated Medicaid provider can be restarted on 
the basis of an oral order, inappropriate payments can occur. We recom- 
mend, therefore, that the Secretary of Health and Human Services issue 
regulations implementing section 1910(c) of the Social Security Act. The 
Secretary also should strengthen internal controls over the approval of 
federal Medicaid payments, by requiring (1) written authorization from 
a designated HCFA official to start or stop payments and (2) written doc- 
umentation that a valid provider agreement has been established. 

Agency Comments and HHS agreed with our recommendations regarding issuance of regulations 

Our Evaluation 
implementing section 1910(c) of the Social Security Act and strengthen- 
ing internal controls over the approval of federal Medicaid payments. 
Procedures for written authorization from a designated HCFA official to 
start or stop payments are, HHS stated, already established in the 
regional office manual. 

The procedures cited by HHS in its comments relate to notification to the 
state Medicaid agency that federal Medicaid funding is being disallowed. 
They do not address the internal control weaknesses that permitted fed- b 
era1 funding to continue on the basis of oral orders and without written 
confirmation that a valid provider agreement had been established. 

The State of Kansas was given the opportunity to comment on a draft of 
this report but had not provided comments when the report was 
finalized. 

I 
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GAO Detailed Responses to 
Requesters’ Questions 

In this appendix, we present detailed responses to the questions posed 
by the Chairman and the Ranking Minority Member of the Subcommittee 
on the Handicapped of the Senate Committee on Labor and Human 
Resources in their May 11, 1987, request letter. Also, as agreed with the 
Committee staff, to deal with developments in the case of the Winfield 
State Hospital and Training Center subsequent to the request letter we 
added another question (question 5) to our study. 

Adequacy of Support 
for Reinstatement 
Decision 

Quegtion 1 Did the federal survey team’s findings in the March 16-20, 1987, rein- 
spection of Winfield support the regional administrator’s decision to 
authorize reinstatement of Winfield for the period of March 21-June 30, 
1987? 

Resbonse 

/ 

As we discuss in chapter 3, the findings from the reinspection did not 
support the regional administrator’s decision to authorize reinstatement. 
The findings showed that the “reason for termination,” that is, the defi- 
ciencies creating an immediate and serious threat, had not been fully 
corrected. The reinstatement was inappropriate for this reason and 
because an adequate reasonable assurance period was not established 
and the state did not certify the facility and issue a new provider 
agreement. 

Codpliance With 
Law@ and Regulations 

Que&on 2 

I 

Concerning the Winfield case, did the regional office act within the 
scope of its authority and otherwise comply with the “look-behind” stat- 
utes, regulations, and guidelines? 
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Response As we discuss in chapter 2, the regional office’s action in allowing fed- 
eral funding to continue for 30 days after Winfield’s termination was 
consistent with congressional intent and was a reasonable interpretation 
of guidance that existed at the time of the decision, 

As discussed in chapter 3, the region exceeded its authority in 

9 establishing a reasonable assurance period of 0 days for the facility to 
demonstrate that it could operate without recurrence of the reasons for 
termination; and 

. authorizing the state Medicaid agency to issue the facility a new pro- 
vider agreement reinstating the facility, effective March 2 1, 1987. 

, 

Asdertions That a 
“Pdlitical Deal” 
Wa$ Arranged 

I 

Quebtion 3 Was there any basis for various assertions in a May 10, 1987, newspaper 
article about the regional administrator’s decision to reinstate Winfield, 
particularly whether it was the result of a “political deal”? 

Re sponse We found no evidence that the regional administrator, in making his 
decision, either “discarded” the survey teams’ findings or “backed 
down” after meeting with state officials as alleged in the newspaper 
article. The regional administrator demonstrated consistency in his opin- 
ions concerning the existence of immediate and serious threat conditions 
at Winfield. The regional administrator stated, according to notes taken b 
by regional staff members in two separate meetings held within a week 
after the termination, that of the five conditions reported by the 
regional office (in its February 12, 1987, notification letter) as constitut- 
ing an immediate and serious threat, only the resident abuse clearly rep- 
resented such a threat. All regional personnel involved in the March 
1987 reinspection concurred that resident abuse problems had been 
corrected. 

Although there was a widely held perception by Winfield staff that the 
reinstatement was the result of a “political deal,” we found no evidence 
to that effect. Some of the decisions made by regional management, 
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Scope of Review 

Background 

Find&s 

however, including apparently conflicting decisions or actions, may 
have led to perceptions that a political deal had contributed to the rein- 
statement of Winfield. 

We (1) analyzed the newspaper article to identify the allegations; (2) 
reviewed information in the regional office’s files pertaining to the alle- 
gations; (3) analyzed information gathered by the Office of the Inspector 
General, Department of Health and Human Services, in its investigation, 
including an OIG interview with the newspaper reporter; and (4) inter- 
viewed Kansas City Regional Office personnel, including the survey 
team and managers involved in the decision-making process. 

A May 10, 1987, article in the Wichita Eagle Beacon stated that sources 
within the IICFA regional office had made the following assertions con- 
cerning the inspection and reinstatement of Winfield: 

l Regional officials notified the facility on March 20, 1987, at the conclu- 
sion of the inspection, that Winfield was “failing the inspection.” 

l During a meeting on March 23, 1987, the regional administrator “backed 
down” after being confronted with “growing resistance” from state offi- 
cials representing the facility. 

l The regional administrator “discarded” the regional survey team’s find- 
ings and set aside its recommendation to withhold funds. 

The article stated that the March 25, 1987, regional office letter author- 
izing reinstatement of Winfield was “tersely worded”; although the let- 
ter stated that abuse was no longer considered a problem, it made no 
mention of the other four “threat” conditions. Finally, the article quoted 
a Winfield staff member as saying that it was common knowledge that a 
“political deal” was involved in the decision to continue federal aid to 
Winfield. 

The following sections discuss (1) the assertions attributed to sources 
within the HCFA regional office; (2) the March 25, 1987, regional office 
notification letter; and (3) the assertion that there was a political deal. 

Assertions Made By IICFA Sources: In the February 18, 1987, letter termi- 
nating the provider agreement, the associate regional administrator told 
Kansa.s Social and Rehabilitation Services officials that the facility could 
not be reinstated until it (1) achieved compliance with ICF-MR require- 
ments, including active treatment; and (2) maintained that compliance 
for at least 30 days. These terms were published in the media. In a Feb- 
ruary 25, 1987, meeting with Kansas Social and Rehabilitation Services 
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officials, however, the regional administrator said that he would (1) 
authorize reinstatement once the “threat” problems were corrected and 
(2) give the facility from 60 to 90 days to achieve satisfactory compli- 
ance with all ICF-MR requirements, including active treatment. The 
regional administrator said these decisions were not made as a result of 
pressure from the secretary, Kansas Department of Social and Rehabili- 
tation Services, but because they were the proper decisions under the 
circumstances. 

In a March 12, 1987, letter to the regional administrator, the secretary 
stated that the state had corrected the immediate and serious threat 
deficiencies set out by the regional office in the February 12, 1987, noti- 
fication letter. These were: (1) staff abuse of residents, (2) resident 
neglect, (3) inadequate medical and nursing services, (4) inadequate 
dental services, and (5) poor sanitation. The state requested a reinspec- 
tion to determine eligibility for reinstatement. 

According to the reinspection plan prepared by the associate regional 
administrator on March 12, 1987, a regional survey team was to inspect 
the facility, beginning March 16, 1987. In accordance with the regional 
administrator’s February 25, 1987, decision, the team was to determine 
whether the “. . . facility has addressed and resolved the immediate and 
serious situation, which was the reason for the February 18, 1987 can- 
cellation.” The plan specified that after completing the inspection, the 
team would return to the regional office and make a report to manage- 
ment, who would make the final decision. This was to be conveyed to 
state officials in a meeting on March 25, 1987. The plan also specified 
that although no formal exit meeting would be held at the conclusion of 
the inspection, the team’s “feelings” as to the adequacy of corrections 
could be conveyed to state officials at that time. 

The reinspection was carried out on March 16 to 20, 1987. Members of b 

the regional survey team believed that their findings indicated that an 
immediate and serious threat still existed in four of the five areas; only 
deficiencies concerning staff abuse of residents had been corrected. At 
the conclusion of the inspection, the team and its supervisor briefed the 
associate regional administrator and deputy regional administrator by 
telephone as to their findings and opinions. As a result of this discus- 
sion, the associate regional administrator concluded that only the defi- 
ciencies concerning staff abuse of residents had been adequately 
resolved. 
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The deputy regional administrator, who was acting regional administra- 
tor on March 20,1987, called the secretary of the Kansas Department of 
Social and Rehabilitation Services and told him of the above conclusion. 
The deputy regional administrator was, he told us, conveying the team’s 
“feelings” as to the adequacy of corrective action. Although these feel- 
ings did not represent HCFA regional management’s final decision, he 
believed that he should present them as the likely outcome and discuss 
their consequences. 

According to the record of the telephone call prepared by the deputy 
regional administrator, the message conveyed to the secretary was that 
‘4 * * * an immediate and serious threat to the health and safety of the 
residents continues to exist based on the results of our visit this week. 
As a result, FFP [Federal Financial Participation] will terminate as of 
midnight tonight.” The memorandum shows that the secretary 
expressed concern over the fact that he thought, on the basis of an ear- 
lier meeting, that all the Kansas Department had to do was resolve the 
abuse situation; the department could have an additional 60 days to 
address the other problems. The memorandum also indicated that the 
deputy advised the secretary that regional officials “. . , had specified 
that any [our emphasis] serious and immediate threat conditions had to 
be removed and that abuse was only one (albeit the most significant).” 
The deputy regional administrator agreed to schedule a meeting with 
the secretary and other state officials for March 23, 1987, after regional 
officials met with the survey team. The deputy regional administrator 
also agreed that HCFA would not discuss the status of the inspection with 
anyone until after the meeting with the secretary and that “. . . the same 
offer still applies- if they can eliminate the I & S [immediate and seri- 
ous] threat Winfield can get FFP.” 

The associate regional administrator told us that he thought the message 
conveyed in the above discussion was the regional office’s final decision. 
According to the regional administrator, the deputy regional administra- 
tor had informed him of the survey team’s findings before calling the 
secretary and he (the regional administrator) had authorized the deputy 
to talk with the state officials about those findings. But the message 
conveyed to the state on March 20, 1987, he said, did not constitute the 
final decision that regional management had provided for in the regional 
office’s reinspection plan. In addition, as provided for in the plan, before 
committing the region to a final decision the regional administrator 
planned on receiving a personal briefing on the team’s findings and 
rationale. According to the regional administrator, his role is not to 
blindly accept recommendations of subordinate staff and pass them on 
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as his own. Rather, his responsibility is to (1) critically assess facts pre- 
sented and make independent judgments in accordance with existing 
laws, regulations, and policies, and (2) assure that the regional office is 
consistent in carrying out its responsibilities. 

The deputy regional administrator told us that over the weekend of 
March 21 to 22, 1987, he reviewed information in the regional files on 
Winfield and further evaluated the deficiencies reported by the team in 
a March 20, 1987, teleconference. By March 23, 1987, he said, he had 
doubts about whether the deficiencies reported by the team supported a 
finding of immediate and serious threat. He told us that he discussed 
these concerns with the regional administrator before they met with the 
survey team. 

On March 23,1987, members of the survey team and others involved in 
the March 20, 1987, discussions briefed the regional administrator on 
the findings. According to the regional administrator, he understood 
that the problems had not been totally corrected but did not believe that 
the findings supported a position that a “threat” still existed. In a July 
1987 written response to the OIG'S Office of Investigations questions, he 
gave a detailed account as to why he concluded for each of the four 
areas at issue that a “threat” finding was not supportable. Essentially, 
he said that the problems reported by the team were not sufficiently 
serious or widespread or both to support a finding of immediate and 
serious threat. 

According to the team members, the regional administrator’s demeanor 
in the March 23 meeting indicated he was not receptive to their findings; 
he was argumentative and appeared to be attempting to trivialize the 
findings. According to other regional management officials who were in 
attendance, however, the regional administrator’s actions and questions L 
were related to testing and evaluating the team’s evidence and were 
appropriate. They also stated that it was apparent that the regional 
administrator was not convinced that the deficiencies reported to him 
constituted an immediate and serious threat to the health and safety of 
residents, 

On March 23, 1987, the regional administrator and deputy regional 
administrator met with the secretary of the Kansas Department of 
Social and Rehabilitation Services and other state officials representing 
the facility. According to the regional officials in attendance, state offi- 
cials primarily emphasized the progress made in correcting the deficien- 
cies leading to the immediate and serious threat. They also presented 
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oral comments relating to the team’s findings in general and written 
comments relating to the team’s findings for medical and dental 
services. 

The written comments included those of the facility medical director 
concerning 6 of the 13 patients reported by the team as receiving inade- 
quate medical services. According to the regional administrator, he did 
not recall that the state officials had any significant disagreements with 
the survey team’s findings; the state’s presentation was neither more 
nor less convincing than that of the survey team. The deputy regional 
administrator concurred in this observation. 

After considering the comments of the survey team and state officials 
and further discussions with other members of regional management 
involved in the case, the regional administrator concluded on March 24, 
1987, that the conditions described to him did not represent an immedi- 
ate and serious threat to the health and safety of Winfield residents. He 
reached his decision “over time” and fully considered the team’s find- 
ings in his deliberation, he said. Although it was obvious that deficien- 
cies still existed, he said none of those deficiencies-separately or 
together-posed a threat. He could recall nothing in the meeting with 
state officials that had any effect on his final decision. He denied that he 
either “rejected” the team’s findings and recommendations or “backed 
down” after meeting with state officials, as asserted in the newspaper 
article. The session with the survey team, he said, had not convinced 
him there were “threat” conditions. 

- . . . . . . . . ..-_ 
! 

The deputy told us that he concurred in the regional administrator’s 
conclusion. The associate regional administrator said that although he 
concluded the facility had not adequately resolved the immediate and 
serious threat other than in resident abuse, judgments as to immediate 
and serious threat are highly subjective. Thus, he said, he deferred to 
and supported the regional administrator’s judgment. The members of 
the regional survey team and their supervisor told us that they continue 
to believe that the deficiencies they identified indicated that threat con- 
ditions existed in all areas except the one mentioned above. 

According to the regional administrator, the regional office has no 
requirement that subordinate staff concur in decisions that he has 
authority to make. Disagreements are inherent in any bureaucracy, he 
commented; the final decision rests with the highest level manager who 
has the authority and responsibility to make a decision. The decision 
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was his to make and he still believes it was appropriate. The appropri- 
ateness of his decision was demonstrated, he asserted, when the inspec- 
tion conducted in May 1987 by a special survey team established by 
HCFA Central Office disclosed no immediate or serious threat conditions 
of the nature reported by the regional survey team in the March 198’7 
reinspection. This does not demonstrate the appropriateness of his 
March 1987 decision because of the 2-month lapse between it and the 
May 1987 inspection. 

Notification letter: On March 24, 1987, the regional administrator called 
the secretary to &formally notify him that the March 16-20, 1987, rein- 
spection findings showed that the problems that caused the provider 
agreement with Winfield to be terminated had been resolved. The 
regional administrator said that he was allowing the state to issue Win- 
field a Medicaid provider agreement for the period March 21.-June 30, 
1987. He instructed subordinate managers to send the state a letter pro- 
viding formal notification of his decision. The letter (March 25, 1987) 
stated that the problem of staff abuse of residents had been resolved, 
but made no mention of the other four areas that posed an immediate 
and serious threat-that is, medical and nursing services, dental ser- 
vices, resident neglect, and sanitation, including pest control. The letter 
stated that 

“Our March 16-20, 1987, revisit at the Winfield State Hospital and Training Center 
verified that the issue of staff abuse of residents has been resolved. You have 
assured me that the State will continue its efforts to make improvements in other 
areas, and I am requesting that you submit your plan for making these improve- 
ments to me within the next few days. 

“Because of the actions taken and planned, your Department may issue a Medicaid 
provider agreement to the Winfield State Hospital and Training Center for the 
period March 21, 1987 through June 30, 1987. Prior to June 30, 1987, my office will 
conduct a full survey of the Winfield State Hospital and Training Center to assess b 

compliance with Federal regulations.” 

The regional administrator told us he was out of the office when the 
letter was issued and, therefore, had no opportunity to review it. He 
agreed with the assertion that the letter was vague as to the regional 
office position on the status of four of the five areas. Had he had an 
opportunity to review the letter before it was sent, the regional adminis- 
trator said, he would have revised it to clearly state that none of the 
deficiencies in these areas reported by the regional survey team in the 
March 16-20, 1987, reinspection constituted an immediate and serious 
threat. 
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Perception That a “Political Deal” Was Involved: The OIG Office of Inves- 
tigations, which examined the allegation that a “political deal” took 
place, found no evidence of any direct political influence that caused the 
regional administrator to resume federal funding of Winfield. An OIG 

investigator interviewed the reporter who wrote the May 10, 1987, arti- 
cle quoting a Winfield supervisor as saying, “It’s common knowledge we 
were saved in March by a political deal . . . .” The reporter told the 
investigator that the supervisor had no facts to support the statement 
and that it was just a perception by the supervisor and others at 
Winfield. 

Regional survey team members said that while they were conducting the 
March 16-20, 1987, reinspection, they were told on several occasions by 
Winfield staff that they were wasting their time because a “deal” had 
already been worked out to reinstate the facility. The regional adminis- 
trator and his deputy denied any deal, saying that they did not know 
what the newspaper allegations meant. Both officials said that the 
regional office, however, did work cooperatively with the Kansas 
Department of Social and Rehabilitation Services to resolve problems at 
Winfield. According to the regional administrator, his decision to con- 
tinue federal funding was in the best interest of Winfield residents 
because it permitted HCFA to continue to wql;k with the state to further 
improve the situation for residents. Had he ruled on March 24, 1987, 
that an immediate and serious threat continued, he pointed out, HCFA 
would not have reinstated the facility. In effect, HCFA would have 
“walked away,” he said, and left whatever might happen to someone 
else. He told us, however, that consideration of the latter did not influ- 
ence him in his decision that the deficiencies reported in the reinspection 
did not constitute an immediate and serious threat to residents. Accord- 
ing to the regional administrator, had the team’s findings clearly sup- 
ported such a threat, he would have so ruled, despite the consequences, 

We found no evidence that the regional office agreed, before the March 
16 to 20, 1987, reinspection, to reinstate Winfield as was alleged. Lack 
of public knowledge as to some of the decisions made by regional man- 
agement officials, however, as well as apparent inconsistencies in deci- 
sions or actions taken by those official4 may have led to a perception 
that a political deal occurred in the reinstatement process: 

1. The terms and conditions for reinstatement were revised before the 
reinspection but the new terms were not widely disseminated. 
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2. The regional administrator’s actual or apparent countermanding of 
subordinate managers’ decisions concerning reinstatement terms and 
conditions, as well as eligibility for reinstatement, may have created the 
appearance that a political deal had been arranged. 

Intervention on Behalf 
of Residents 

Queytion 4 Should HCFA'S Kansas City Regional Office have intervened on behalf of 
Winfield residents identified by the regional survey team as possibly 
receiving inadequate care? 

Restionse 

I / 
of Review 

In the March 16-20, 1987, federal reinspection, the nurse on the regional 
survey team raised questions as to the adequacy of medical care for 13 
residents. HCFA Central Office guidelines to regional offices specify that 
issues of this kind should be referred to appropriate peer review organi- 
zations for investigation and evaluation. The regional administrator con- 
cluded that the findings in the 13 cases were not serious and decided 
that a referral was unnecessary. We believe the regional administrator 
exercised poor judgment in not obtaining a physician’s opinion on the 
seriousness of the allegations or referring the 13 cases to an appropriate 
peer review organization for follow-up. Our chief medical advisor’s 
review, however, showed that although the cases raised valid concerns 
about the quality of care at Winfield, there was no apparent immediate 
threat to resident health. 

To determine whether the regional office should have intervened on 
behalf of the 13 residents, we (1) analyzed the Medicaid requirements; 
(2) reviewed information in the regional office files pertaining to the 
nurse surveyor’s findings in the March 16-20, 1987, reinspection and 
various reports prepared by independent physicians concerning medical 
services at the facility; and (3) interviewed regional personnel, including 
the nurse-surveyor. With the regional survey team, we discussed their 
findings and their efforts to obtain HCFA intervention. We talked to mem- 
bers of regional management about their decision not to intervene and to 
HCFA Central Office officials about agency policies and procedures 
regarding intervention. Because the questions concerned medical judg- 
ment, we asked our chief medical advisor to analyze the information 
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gathered in the above steps to determine if there was an immediate 
threat to resident health. 

In the March 16-20, 1987, reinspection, the nurse-surveyor found 13 
residents to have had medical conditions that she believed were inap- 
propriately addressed, including 

l two cases in which the facility staff did not take appropriate action on 
suspected gastrointestinal bleeding; 

9 two cases in which the facility staff did not appropriately monitor 
patients receiving anticonvulsant drugs; 

. three cases in which the facility staff did not do appropriate tests when 
signs showed that residents might be experiencing the toxic effects of 
anticonvulsant drugs; 

. four cases in which the facility staff was not properly monitoring 
residents’ weight, such as investigation of sudden, major weight loss or 
failure to establish weight goals; and 

. one case in which a resident had a tumor and the staff and consulting 
physicians had wrongly decided not to surgically remove it at that time. 

The nurse-surveyor also reported a general concern as to whether 
residents receiving either of two types of anticonvulsant drugs were 
being appropriately monitored and doses appropriately adjusted. The 
above findings formed the basis for the nurse-surveyor’s opinion that an 
immediate and serious threat to resident health and safety existed. 

Officials of the Kansas Department of Social and Rehabilitation Ser- 
vices, in a March 23, 1987, meeting with the regional administrator, pro- 
vided written comments prepared by the Winfield medical director on 6 
of the 13 residents. The medical director asserted that the nurse- 
surveyor had (1) not recognized all pertinent information in the medical 
records or (2) proposed certain actions that were inappropriate. 

As discussed under question 3, on March 24, 1987, the regional adminis- 
trator concluded that the nurse-surveyor’s findings, as described above, 
did not indicate an immediate and serious threat to residents. 

The regional administrator stated that there was “little substance” to 
the nurse-surveyor’s medical concerns. Because he did not consider the 
findings to be serious, he saw no reason to ask for HCFA Central Office 
assistance in evaluating them before arriving at a decision as to whether 
a “threat” existed. Survey team members told us that (1) they disagreed 

Page 44 GAO/HRD-89-86 Medicaid/Facilities for the Retarded 



Appendix I 
GAO Detailed Responses to 
Requeeters’ Questions 

with the regional administrator’s conclusion and (2) he was not profes- 
sionally qualified to make judgments on medical issues, 

According to the survey team leader, on several occasions following the 
above decision, they asked members of HCFA regional management (asso- 
ciate regional administrator and branch chief) to intervene on behalf of 
the 13 residents because they believed the findings indicated a “threat” 
existed. The managers acknowledge that such requests were received 
but could not recall whether the matter was discussed with the regional 
administrator. The regional administrator told us he was unaware of 
those requests, but added that he probably would not have taken any 
action because (1) the nurse-surveyor findings were not serious and (2) 
peer review resources generally were unavailable under the Medicaid 
program. 

IICFA Central Office guidelines to regional offices generally provide that 
concerns about professional practices by physicians should be referred 
to peer review organizations or a medical society for investigation. 
According to a I-ICFA Central Office official, the peer review organiza- 
tions are not a readily available resource under the Medicaid program 
because IICFA'S contracts with those organizations currently cover only 
the Medicare program. The official added, however, that whenever a 
regional office has a question about medical care in a Medicaid-only 
facility and requests assistance, HCFA Central Office will make arrange- 
ments to provide the necessary expertise. The Central Office would have 
made assistance available if the regional administrator had requested. 
The official pointed out that this procedure was followed in August 
1987 when IICE’A sent a physician to Winfield to investigate allegations 
about the medical care received by a resident. 

The regional administrator said he did not consider the regional survey 
team’s findings on medical services to be serious. But in his July 1987 
written response to the OIG Office of Investigation questions, he pointed 
out that the findings of the nurse-surveyor could have placed IICFA in an 
untenable position because she was second-guessing both the facility 
and consulting physicians. 

Having nurses screen medical records to identify questionable cases is a 
common practice in peer review, as is having an independent physician 
review cases identified through such screening. At a minimum, the 
regional administrator should have had a physician review the nurse- 
surveyor’s findings on the 13 residents before they were dismissed. 
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Although the facility medical director commented on the care provided 
to 6 of the 13 residents, the regional administrator dismissed the allega- 
tions concerning the other 7 residents without input from either the 
facility medical director or an independent physician. 

Our chief medical advisor analyzed the nurse-surveyor’s findings on the 
13 cases, as well as comments of the facility medical director on 6 of the 
13 cases. This analysis was not, however, a full evaluation of the issues, 
which would have required him to review medical records and discuss 
the cases with attending physicians and appropriate support personnel. 
In his opinion, there was no clear evidence for any of the 13 residents of 
any life-threatening matters that mandated intervention by HCFA. The 
types of issues raised by the nurse-surveyor indicate that quality of care 
might be improved through a program of peer review of physician prac- 
tices. Our advisor also pointed out that reports of on-site investigations 
by a HCFA physician and the Kansas agency that licenses physicians both 
recommended that Winfield implement such a program. 

AcGaken Since 
Mai 1987 

Question 5 What actions did HCFA take concerning Winfield’s Medicaid eligibility 
status after the Subcommittee’s May 11, 1987, request letter? 

Rear ;gonse Special survey teams established by HCFA Central Office inspected Win- 
field in late May 1987 and again in July 1988. The May survey disclosed 
that Winfield did not meet the ICF-MR requirements for participation, and b 
HCFA attempted to terminate the facility’s Medicaid provider agreement, 
effective August 14, 1987. The state requested a hearing, however, and 
the effective date was postponed pending the outcome of the hearing. 
The hearing had not been held when a special survey team again 
inspected the facility in July 1988. This survey disclosed some deficien- 
cies, but HCFA concluded that Winfield complied with the ICF-MR require- 
ments for participation. HCFA subsequently approved the facility’s plan 
for correcting the deficiencies and concurred in the state’s decision to 
issue Winfield a new Medicaid provider agreement, effective August 19, 
1988, 
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HCFA also notified the state, in a letter dated July 7, 1988, that it had 
determined that Winfield had not held a valid Medicaid provider agree- 
ment after HCFA had cancelled the previous agreement, effective Febru- 
ary 18. Because of this determination, HCFA also told the state that until 
Winfield again had a valid provider agreement, HCFA was disallowing 
any claims for federal matching funds for state payments to Winfield 
after February 18, 1987. HCFA determined that the amount of federal 
matching funds claimed by the state from February 19, 1987, through 
August 18, 1988, is about $15.8 million. The state has appealed HCFA'S 
disallowance to the HHS Departmental Appeals Board. 

To monitor actions concerning Winfield, we (1) analyzed the inspection 
reports prepared by the 1987 IICFA special survey team, information 
submitted by the facility operators in response to those findings, and 
actions taken by HCFA; (2) interviewed selected members of the special 
survey team, as well as regional office and HCFA Central Office officials 
who were involved in the decisions made about the team’s findings; (3) 
reviewed correspondence concerning the July 1988 inspection, discuss- 
ing with regional officials what transpired in the inspection and the 
decisions made as a result of the findings; and (4) reviewed information 
about HCFA'S July 1988 decision to disallow federal matching funds. 

r il987 Inspection On May 11, 1987, the HCFA Associate Administrator for Operations, told 
the director of the Health Standards and Quality Bureau (in HCFA Cen- 
tral Office) to investigate the Winfield case. According to the director, 
because both we and the HHS OIG were investigating the propriety of the 
regional office’s decisions about the March 1987 reinstatement-which 
he assumed at the time was valid-he decided that his highest priority 
should be to determine whether Winfield complied with the ICF-MR 
requirements for participation. Hence, he formed a special survey team 
to conduct the full survey the regional office had planned to conduct b 
before June 30, 1987. The team was comprised of three mental retarda- 
tion professionals (including the team leader), three registered nurses, a 
dietitian, and a pharmacist. The pharmacist was the sole team member 
from the Kansas City Regional Office. The team members were some of 
HCFA'S most qualified personnel, said the director; many had previously 
served on similar special teams. 

The team inspected Winfield May 19-22, 1987. At the conclusion of the 
inspection, the special survey team presented its findings in a telecon- 
ference with Health Standards and Quality Bureau officials in Baltimore 
and regional office officials in Kansas City. The participants concluded 
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that the facility was not in compliance with requirements for participa- 
tion because it did not meet active treatment requirements and lacked 
adequate nursing staff in two of its six units. The special survey team 
concluded that the staffing shortage constituted an immediate and seri- 
ous threat to the health and safety of residents in the two units. 

First termination notice: As a result of the above decision, the regional 
office, by letter (dated May 22, 1987) informed the secretary of the Kan- 
sas Department of Social And Rehabilitation Services that it would can- 
cel approval of the facility’s eligibility to participate in Medicaid, 
effective May 27, 1987, unless the “threat” conditions were corrected by 
that date. The notice described the threat conditions as follows: 

1. Residents in the units had fragile medical conditions requiring imme- 
diate response to emergencies on a 24-hour-a-day-basis, and the facil- 
ity’s registered nurse staffing was inadequate to assure such a response. 

2. As a regular practice, facility personnel were performing procedures 
such as oxygen adjustments, tracheotomy care, respiratory therapy, and 
suctioning, although these personnel were neither qualified nor licensed 
to do so and were not directly supervised by qualified licensed staff. 

As to the second condition, a nurse-surveyor on the special survey team 
told us that team members observed unqualified and unlicensed staff 
carrying out procedures both incorrectly and without following appro- 
priate infection-control techniques. 

Neither the nurse staffing nor procedures done by unqualified and unli- 
censed staff were cited as threat conditions by the Kansas City Regional 
Office team in the January 26-February 6, 1987, inspection. In the 
regional office’s February 12, 1987, notice to the Kansas Department of b 

Social and Rehabilitation Services, poor infection control practices were 
among the matters cited under the medical and nursing services area as 
being of immediate and serious threat. The nurse-surveyor cited no 
infection control problems in her report on the March 16-20, 1987, rein- 
spection. But notes prepared by the branch chief indicated two instances 
in which facility staff did not wash their hands after treating one resi- 
dent and before going on to the next. The May 19-22, 1987, inspection 
disclosed no deficiencies that HCFA considered to be an immediate and 
serious threat in the other four areas cited in the regional office’s Febru- 
ary 12, 1987, letter-that is, dental services, resident neglect, resident 
abuse, and sanitation. 
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The Kansas Department of Social and Rehabilitation Services proposed 
to correct the immediate and serious threat by (1) increasing the number 
of registered nurses and other licensed nursing staff in the two units and 
(2) establishing controls to assure that only licensed, qualified staff car- 
ried out the procedures discussed earlier. To immediately implement 
this plan, Kansas officials indicated they intended to do some reassign- 
ment of present staff and use a health personnel agency to supplement 
the present nursing staff until more full-time nurses could be hired. 

On May 28, 1987, two members of the special survey team conducted a 
follow-up visit to determine whether the threat conditions had been cor- 
rected. According to the nurse-surveyor, nurse staffing was found totbe 
adequate, and with a few minor exceptions, all procedures were being 
carried out by licensed, qualified staff and done correctly. The team dis- 
cussed their findings in a teleconference with Health Standards and 
Quality Bureau officials in HCFA Central Office and officials in the 
regional office. This discussion resulted in a conclusion that the threat 
conditions had been corrected and that the termination scheduled for 
May 27, 1987, should be rescinded. The officials also agreed, however, 
that a new termination notice should be issued because the facility was 
not providing active treatment in accordance with Medicaid regulations. 

Second termination notice: In a letter dated June 8, 1987, the regional 
administrator notified the secretary of the Kansas Department of Social 
and Rehabilitation Services that because active treatment requirements 
were not met, IICFA was terminating the facility’s Medicaid provider 
agreement, effective August 14, 1987. The letter stated that HCFA would 
revisit the facility before the termination to determine whether deficien- 
cies had been corrected and that, if corrected, the termination would be 
rescinded.! 

Kansas, by letter dated July 7, 1987, requested a hearing on the decision 
to terminate. The letter stated that the request would be withdrawn if 
IIWA rescinded the termination as a result of its findings in the planned 
follow-up inspection. In a July 29, 1987, letter, Kansas claimed that cor- 
rective action taken had returned the facility to compliance and 
requested that IICFA make the follow-up inspection before August 14, 
1987. 

’ Ik~~ause rhe region had initially authorized reinstatement only through June 30, 1987, the above 
lettrr also extended the facility’s approval to participate for the period July I-Aug.14, 1987. 
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July : 1988 Inspection 

August 1987 follow-up inspection: The HCFA special survey team con- 
ducted the follow-up inspection on August 11-14, 1987. At the conclu- 
sion of the inspection, the team discussed its findings in a teleconference 
with Bureau officials at the HCFA Central Office Health Standards and 
Quality Bureau and the Kansas City Regional Office. There were no 
immediate and serious threat conditions, the conferees agreed, but the 
facility still was not providing active treatment in accordance with 
Medicaid requirements. Therefore, the termination would not be 
rescinded. 

In an August 14, 1987, letter, the regional administrator notified the sec- 
retary of the Kansas Department of Social and Rehabilitation Services of 
IICFA’S decision not to rescind the termination. The letter stated that the 
provider agreement would remain in effect pending the outcome of the 
hearing requested by the state. Also, it said, federal financial participa- 
tion would continue until the hearing decision unless, in the intervening 
period, the facility was found to have conditions posing an immediate 
and serious threat to resident health and safety.” 

A hearing had not yet been held on the above appeal when the state, in a 
June 23, 1988, letter to the HCFA Kansas City Regional Office, asserted 
that Winfield was in compliance with the ICF-MR requirements for partic- 
ipation and requested that HCFA inspect the facility to assess compliance. 
An 1 l-member federal survey team formed by HCFA Central Office 
inspected Winfield July 19-22, 1988. 

At the conclusion of the inspection, the federal team discussed its find- 
ings in a conference call with the director of the Office of Survey and 
Certification, Health Standards and Quality Bureau (in HCFA Central 
Office), and Kansas City Regional Office officials. The conferees agreed 
that although there were deficiencies, the facility adequately complied 
with the ICE‘-MH requirements for participation, including active treat- 
ment. On July 28, 1988, the regional office sent the state a list of defi- 
ciencies identified in the inspection. On August 19, 1988, the state 
submitted a plan of correction to the regional office that it found 
acceptable. 

IICFA gave the state survey agency, which had monitored the federal 
inspection, a list of the deficiencies reported to the facility and the facil- 
ity’s plan of correction. The state survey agency did not do its own 

“Section 1910(c) of the Social Security Act provides that, in situations other than immediate and 
serious threat, providers are entitled to a hearing before imposition of a federal termination. 
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inspection but accepted HCFA’S findings and the facility’s plan of correc- 
tion. On September 16, 1988, the state survey agency certified the facil- 
ity for the period August 19, 1988 through July 31, 1989.3 The state 
Medicaid agency informed HCFA it would issue a Medicaid provider 
agreement for the period covered by the certification. HCFA officials con- 
curred in the state’s decision and considers Winfield to have a valid pro- 
vider agreement as of August 19,1988. 

HCFA Initiated Disallowance 
Actiom for Earlier Period 

In a May 20, 1988, letter, the HCFA regional administrator informed the 
secretary that HCFA could find no evidence that a valid Medicaid pro- 
vider agreement had been issued to Winfield after the prior agreement 
had been cancelled effective February 18, 1987. His letter referred to 
the regional office’s March 26, 1987, letter to the state, authorizing the 
state to issue Winfield a new provider agreement for March 21 through 
June 30, 1987.4 The regional administrator further stated that the subse- 
quent federal surveys and the termination the state was appealing 
assumed that the state had issued a new provider agreement to Win- 
field.” The letter requested the state to provide any explanation and evi- 
dence it had to refute HCFA’S understanding that since February 18, 
1987, Winfield had been without a valid Medicaid provider agreement. 

In a June 22, 1988, letter to the regional administrator, the state 
requested additional time to respond to the above inquiry. It was expect- 
ing a draft audit report from the OIG dealing with the subject, the state 
added, and it wanted to review the report before responding to the 
regional administrator’s request.” 

On July 7, 1988, however, at the direction of the HCFA Central Office the 
regional administrator notified the state of the following. Because the 
state had provided no evidence that Winfield had a valid provider 
agreement, he had determined that the state since February 18, 1987, b 
had been improperly claiming reimbursement on behalf of Winfield. The 
determination was made because of the failure of the state to execute a 

3Guidelines issued by HCFA Central Office on Jan. 26, 1988, provide that state survey agencies can 
make certification decisions based on federal surveys in certain circumstances, 

40n Dec. 3, 1987, the associate regional administrator called a state Medicaid agency official, who 
told him that no new provider agreement had been issued because the agency had not terminated the 
earlier agreement, issued for the period Oct. 1, 1986, through July 31, 1987. 

“This refers to the HCFA Central Office May 1987 inspection and August 1987 follow-up inspection, 
which resulted in HCFA’s decision to terminate participation, effective Aug. 14, 1987. 

“The draft report was transmitted to the state by OIG, Office of Audit, on July 22, 1988. 
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new provider agreement with Winfield after the regional office had ter- 
minated the previous agreement on February 18, 1987. Facility certifica- 
tion by the state survey agency and a validly executed provider 
agreement are prerequisites for claiming federal reimbursement, the let- 
ter said. 

IICFA determined that the amount of federal matching funds claimed by 
the state for payments to Winfield for the period February 19, 1987- 
August 18, 1988, was about $15.8 million. In August 1988, the state 
appealed IICFA'S decision to the HHS Departmental Appeals Board. As of 
April 1989, the board had not made a decision. 

In October 1988, the state petitioned the HHS Office of Hearings and 
Appeals to withdraw the state’s request for an evidentiary hearing on 
IICFA'S earlier decision to terminate Winfield’s provider agreement effec- 
tive August 14, 1987. The HHS Office of Hearings and Appeals agreed to 
dismiss the case without prejudice to the state’s appeal of HCFA'S disal- 
lowance action. 

I 
I 

Investigation of 
Unkxpected Deaths 

Question 6 First, was the Kansas City Regional Office’s decision, allowing the state 
to investigate an April 1987 unexpected death of a Winfield resident 
consistent with agency policies and procedures? Second, did the regional 
office independently evaluate the state’s report and conclusions? And 
third, were there other unexpected deaths at Winfield or other facilities 
in the Kansas City region in the last 3 years and, if so, were these deaths 1, 
appropriately investigated? 

Res’ onse 
p 
I 
~ 

The regional office’s resolution of the complaint about the April 1987 
death was in accordance with HCFA policies and procedures. In analyzing 
reports on the death prepared by Winfield physicians and an indepen- 
dent physician, a regional office staff member suspected that a Winfield 
practice, unrelated to the allegation in the complaint, may have contrib- 
uted to the resident’s death. Although the regional office did not investi- 
gate these suspicions and should have, our analysis indicates the 
suspicions probably were not valid. Our tests of other complaints on 
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ICFs-MR received by the regional office over the last 3 years identified 
only one other resident death, in August 1987, which was appropriately 
investigated by MCFA. 

Scope of Review 

Hackground 

We reviewed (1) IICFA Central Office and Kansas City Regional Office 
complaint investigation policies and procedures and (2) the regional 
office’s complaint logs and individual facility files to identify complaints 
relating to resident’s deaths. We interviewed (1) regional staff about 
complaint-handling procedures and (2) regional personnel assigned to 
the investigation of or decision making relating to these allegations. Our 
chief medical advisor analyzed the information we had gathered on the 
allegations. To assess the reasonableness of the nurse-surveyor’s theory 
concerning factors contributing to the one resident’s death, he obtained 
the views of other physicians. 

Within 5 days of a complaint made directly to a regional office about a 
Medicaid-only facility indicating that immediate and serious threat to 
resident health and safety is possible, the office must assume full 
responsibility for investigation and conduct a federal on-site survey. 
This is specified by HCFA Central Office guidelines. Regional offices are 
to refer all other complaints to the state survey agencies for investiga- 
tion. A regional office must notify the complainant of the referral and 
then monitor the progress of the investigation. According to an official 
in the Kansas City Regional Office, the regional office requires states to 
report to the office the results of investigations on all referred com- 
plaints. According to a regional official, the regional office reviews the 
investigation reports submitted by the states. If issues appear to be 
unresolved, the office may either request the state survey agency to do 
additional investigation or use regional office personnel to do so. 

Most complaints against facilities are made directly to the state survey 
agencies, according to regional office officials, HCFA Central Office guide- 
lines instruct the survey agencies to evaluate each complaint to estab- 
lish a priority for investigation7 In the investigation, the survey agency 
is to establish whether (1) the complaint is valid and (2) there was any 
noncompliance with the applicable requirements for participation. 
Where such noncompliance is found, the survey agency is to issue a 
statement of deficiencies to the facility, obtain a plan of correction, and 
revisit the facility as necessary to verify corrective action. 

7Alk!gations involving possible immediate and serious threat to resident health and safety must be 
investigated within 2 working days. States can follow their normal priority system on other types of 
complaints. 
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In a 1982 memorandum, the Kansas City Regional Office instructed state 
survey agencies to transmit results of investigations on all complaints 
against Medicaid-only facilities when the allegations are substantiated 
or the facility is cited for noncompliance or both. The regional office 
maintains a log listing all complaints received directly, as well as those 
complaints forwarded by the states. The log is used both to assure that 
action is taken on each complaint and serve as a source for direct fed- 
eral surveys. 

April 1987 Death: On April 13, 1987, a regional employee received a tel- 
ephone call alleging that the April 7, 1987, death of a resident was due 
to an allergic reaction to a drug and that staff physicians had not appro- 
priately monitored the resident. According to the associate regional 
administrator, he did not consider this to be an immediate and serious 
threat situation requiring investigation by regional staff, because it was 
an isolated instance rather than a widespread problem. This conclusion 
was reasonable considering HCFA central office guidelines for determin- 
ing whether threat conditions are present.H 

He called the Kansas Department of Social and Rehabilitation Services 
to learn whether the department had any information concerning the 
death. The facility had begun an internal investigation, said a depart- 
ment official, and an outside physician also would make an independent 
investigation. Reports on both investigations would be provided to the 
regional office. According to the associate regional administrator, learn- 
ing of the investigations, he decided to postpone referring the complaint 
to the state survey agency until he had received and analyzed the inves- 
tigation reports. We believe this decision was reasonable because it 
would have provided him with additional information to evaluate the 
credibility of the complaint. 

The regional office received the report of the internal investigation on b 

April 16,1987, and the independent one on May 6,1987. According to 
the associate regional administrator, neither report indicated that a drug 
reaction or any improper management by physicians was involved in the 
resident’s death.H Therefore, he concluded that (1) the allegation was 
unfounded and (2) referral of the complaint to the state survey agency 

‘The referenced guidelines cite various criteria including widespread patterns of poor patient care 
and drug or pharmaceutical hazards, such as failure to momtor drugs. 

“The internal investigation report included as an attachment the certificate of death prepared by a 
physician at the local community hospital. The cause of death reported was respiratory arrest due to 
aspiration pneumonia. 
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for investigation was unnecessary. Because information from indepen- 
dent sources indicated that the allegation was unfounded, we believe 
that this decision was appropriate. 

In reviewing the facility’s internal investigation report, the nurse- 
surveyor (who participated in the region’s inspections at Winfield) theo- 
rized that a procedure used by facility staff may have contributed to the 
death. The report indicated the following: 

1. Winfield staff had placed the resident on her right side, in a postural 
drainage position, I0 before the medical crisis. 

2. By the time facility staff noted the crisis, the resident had vomited. 

3. The stated cause of death was aspiration pneumonia (which means 
that foreign matter had entered the lungs). 

4. The resident required tube feeding. 

Because tube-fed patients are prone to aspiration, the nurse-surveyor 
said, good nursing practice dictates that they never be placed in a pos- 
tural drainage position. Therefore, the positioning used for the resident 
may have contributed to the aspiration. 

On about April 16, 1987, the nurse said, she discussed her suspicions 
with the regional office branch chief, who supervises the regional sur- 
vey team. It was agreed that the nurse would investigate further when 
the survey team returned to Winfield in June. However, on about May 
11, 1987, on learning from an unidentified source at Winfield that other 
tube-fed residents might also be subject to that kind of positioning, the 
nurse and another member of the survey team recommended to the 
branch chief and the associate regional administrator that the regional 
office investigate the matter immediately. 

According to the associate regional administrator, he took no action at 
that time because a special survey team selected by HCFA Central Office 
was planning to inspect the facility the following week. In his opinion, if 
residents were being inappropriately positioned in their beds, the special 
survey team would identify and report the problem, requiring the facil- 
ity to take corrective action. He did not, however, discuss the nurse’s 

“‘IJsed to drain secretions from the lungs. 
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suspicions with the special team or request that it investigate the mat- 
ter. We believe that the associate regional administrator should have 
brought the problem to the team’s attention to ensure that it was evalu- 
ated and resolved. 

Although the problem was not resolved by the regional office, the 
nurse’s theory does not appear to be valid. According to information 
published by a manufacturer of tube-feeding kits, which the nurse gave 
us, aspiration pneumonia is a potential complication. As a preventive 
measure, the manufacturer recommends that the patient’s head be ele- 
vated at least 30 degrees during feeding and for approximately 1 hour 
after feeding. The literature did not indicate, however, that any other 
restrictions on patient positioning were required. According to the death 
report on which the nurse formed her theory, the resident had last been 
tube-fed about 2 hours before the medical crisis. 

Our chief medical advisor reviewed information on the death and the 
nurse’s theory and consulted with other physicians, including a special- 
ist in pulmonary medicine and the independent physician who investi- 
gated the death. In our advisor’s opinion and the opinion of the 
physicians he consulted, it is inadvisable to place any patient in a pos- 
tural drainage position immediately after feeding, regardless of the 
feeding route, In the Winfield case, however, sufficient time had elapsed 
before the patient was placed in this position. Therefore, according to 
both the manufacturer’s literature and the above medical opinions, the 
nurse’s concerns would not appear to be valid. 

Other Death Complaints: In the 3-year period, January 1985-December 
1987, the Kansas City Regional Office received 31 complaints (or reports 
of investigation of complaints prepared by state survey agencies) for a 
total of 17 ICFs-MR in the region. Because the office’s complaint log does 
not show the nature of the complaints, we were unable to readily deter- 
mine if any involved resident deaths. Therefore, to establish the nature 
of the complaints, we searched through files for the individual facilities, 
a time-consuming process. We initially looked for ICFs-MR for which 
complaints were logged in January 1986 or later. Thus, 10 of the 17 
facilities, with 16 of the 31 complaints, were selected. In searching the 
files on those 10 facilities, we reviewed all complaints, regardless of age. 
The complaints covered a variety of issues, including staff hygiene, 
inadequate staffing, administration of medications, resident grooming 
and clothing, facility sanitation, and both staff-resident and resident- 
resident abuse. This review identified only one other complaint about a 
resident death, an August 1987 death at Winfield. 
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According to regional officials and regional personnel who process com- 
plaints, they could recall no complaints about deaths at any ICF-MR other 
than Winfield. Considering the results of our research on complaints 
received over 2 years and the comments by agency personnel, we con- 
cluded that a search for complaints at the other seven facilities identi- 
fied would not be productive. 

The complaint about a death at Winfield was received in a telephone call 
to a regional employee on August 16, 1987. The caller alleged that the 
facility was at fault in the August 14, 1987, death of a resident because 
(1) a staff physician did not recognize that the resident’s medical condi- 
tion required transfer to an acute care hospital, (2) the resident was not 
closely monitored, and (3) neither a registered nurse nor a physician 
was readily available to assist when staff noted the resident was in car- 
diac arrest. This allegation was also brought to the attention of HCFA 
Central Office officials, who decided to send an investigative team. The 
team, which included a HCFA physician, conducted an investigation at 
the facility on August 25 and 26, 1987. At the request of the facility 
operator, the team also reviewed the circumstances surrounding the 
death of another resident on August 23, 1987. The team’s reports indi- 
cate that the allegations generally were unfounded, although there may 
have been deficiencies in the medical management of the residents. 

I 

Roll of Central Office 

What role did IICFA Central Office play in the Winfield case and, if none, 
should it have played a more active role? 

The HCFA Health Standards and Quality Bureau was slow to investigate 
allegations concerning the reinstatement of Winfield. It investigated 
only after being directed to do so by HCFA'S Associate Administrator for 
Operations in May 1987, about 1 month after receiving the allegations, 
HCFA Central Office officials have played an active role in the Winfield 
case since that time, however, and their role continued at the time we 
ended our field work in November 1988. Actions taken at the direction 
of those officials included (1) inspections by a special survey team of 
the facility, (2) investigation of allegations concerning the death of a 
Winfield resident, and (3) issuance of a notice to the state of Kansas that 
HCFA was disallowing state claims for federal matching funds after the 
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termination of the Medicaid provider agreement. HCFA Central Office 
also issued additional guidelines to the regional offices on federal termi- 
nations and reinstatements. 

To assess the role of HCFA Central Office, we (1) determined the actions 
taken by Central Office officials and analyzed the outcomes of those 
actions and (2) discussed the actions with the director, Health Standards 
and Quality Bureau, and the director of the Bureau’s Office of Survey 
and Certification. 

The Health Standards and Quality Bureau, which has primary responsi- 
bility for the survey and certification program, assumed an active role 
in the Winfield case in May 1987. Bureau officials acknowledged that 
they had seen a memorandum prepared by a bureau staff member in 
early April 1987, with allegations made by an employee in HCFA'S Kan- 
sas City Regional Office about the decision of regional officials to rein- 
state Winfield, effective March 21, 1987. The memorandum included 
(1) a chronology of events following the February 1987 termination, 
(2) assertions that residents were subject to immediate and serious 
threat conditions, and (3) rumors of a “political deal.‘” The officials took 
no action initially, they said, concluding that the allegations were made 
by a disgruntled employee who disagreed with a management decision. 
We believe the decision to disregard the allegations was inappropriate 
and that the bureau should have immediately investigated the allega- 
tions because they expressed concerns about threats to resident health 
and safety. 

Action was initiated by bureau officials on May 11, 1987, when HCFA'S 
Associate Administrator for Operations told them to look into the case. 
From May 1987 through August 1988, HCFA Central Office was responsi- 
ble for, or took part in, the following actions concerning the Winfield b 

case: 

. In May and August 1987, a special survey team established by the 
bureau inspected Winfield to assess compliance with ICF-MR require- 
ments for participation, Because of these inspections, HCFA initiated 
action to terminate Winfield from the Medicaid program a second time. 

l In a July 1, 1987, memorandum, the bureau notified the HCFA'S regional 
offices of the agency’s policy on continuation of matching funds for 30 
days following a federal termination action. 

l In August 1987, when a complainant alleged that Winfield staff were at 
fault in a resident’s death, the bureau sent a team to the facility to 
investigate the circumstances. 
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. In a January 26,1988, memorandum to the regional offices, the Associ- 
ate Administrator for Operations clarified the requirements for rein- 
statement of a federally terminated Medicaid provider agreement. 

l In July 1988, the bureau again sent a special survey team to inspect the 
Winfield facility and determine whether it was in compliance with fed- 
eral requirements for participation. 

l In July 1988, the Associate Administrator for Operations directed the 
Kansas City regional administrator to disallow state claims for federal 
matching funding for payments it made to Winfield after February 18, 
1987. 

1nsg)ector General’s 
Inv@vement 

QueStion 8 Should the HHS OIG have been involved in the Winfield case? 

Response The OIG Office of Investigations, beginning about May 1, 1987, conducted 
an investigation of various allegations concerning the HCFA Kansas City 
Regional Office’s decision to reinstate Winfield. The matters investi- 
gated included whether the regional administrator (1) ignored certain 
findings of the regional survey team, (2) failed to follow federal regula- 
tions, or (3) was influenced by political pressure in making the reinstate- 
ment decision. The resulting report of investigation was reviewed by the 
HHS Office of General Counsel, which issued a legal opinion about the 
regional office’s compliance with statutes, federal regulations, and HCFA 
guidelines and instructions. Subsequent to the above actions, the OIG 
Office of Audit reviewed the state’s claims for federal matching funds b 
for payments to Winfield and issued a report dated February 24, 1989. 
It recommended that the approximately $15.8 million in federal funds 
provided to Winfield for services rendered on behalf of Medicaid 
residents for the period February 19, 1987, through August 18,1988, be 
recovered from the state. This action was recommended because Win- 
field did not have a valid provider agreement during that period. 

The OIG provided us with copies of the above documents for review and 
consideration. At its direction, however, the contents of those docu- 
ments cannot be disclosed at this time. 
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Appropriate Use of 
Look-Behind 
Authority for Other 
Facilities 

Question 9 Is the Kansas City Regional Office conducting look-behind surveys in 
appropriate situations in other states within the region? 

Response According to officials in the Kansas City Regional Office, the office lacks 
the staff resources needed to conduct a look-behind survey in every case 
where the states’ certification decisions appear questionable. Therefore, 
regional officials have to exercise judgment as to which facilities receive 
such a look-behind survey. From February 1985, when the regional 
office formed a survey team for ICF-MR reviews, through April 1987, the 
office conducted 34 surveys of ICFS-MR and found compliance problems 
significant enough to initiate adverse action for 22 (65 percent) of the 
cases. 

Stx$e of Review To answer this question we (1) reviewed Medicaid statutes and regula- 
tions, as well as IICFA guidelines, (2) interviewed regional staff about 
regional procedures for identifying and selecting facilities for direct fed- 
eral surveys, and (3) analyzed the results of ICF-MR surveys conducted 
by the regional office. For cases in which the office concluded that the 
facilities did not comply with ICF-MR requirements for participation and 
thus were ineligible for certification, we determined whether the office 
complied with look-behind statutes and regulations and IICFA Central 
Office and regional office policies and procedures. In doing so, we ana- b 
lyzed the regional office’s decisions and actions on the cases and inter- 
viewed regional and HCFA Central Office officials about those decisions. 

IICFA Central Office guidelines specify procedures to be followed by IICFA 
regional offices in monitoring the performance of state survey agencies 
(which carry out the survey and certification program), including desk 
review of certification decisions, and direct federal surveys of selected 
facilities. 

HCFA regional offices do a desk review of facility certification documents 
submitted by the state survey agencies. The documents include a list of 
deficiencies identified in the survey, the facility’s plan for correcting 

Page 00 GAO/HRD-89-85 Medicaid/Facilities for the Retarded 



Appendix I 
GAO DeUIed Responses to 
Requesters’ Questions 

Findi n , gs 

them and the survey agency’s certification decision. HCFA Central Office 
guidelines provide that the desk review should determine whether (1) 
the state survey agency’s certification decision is consistent with the 
findings and (2) the facility plan of correction is realistic and the correc- 
tions will be completed in a reasonable time. 

When the review indicates that the certification decision is questionable, 
regional officials have statutory authority (section 1902(a)(33)(B) of the 
Social Security Act) to make an independent and binding determination 
of the eligibility of the facility. 

Under the “new look-behind authority,” granted in 1980 amendments to 
the Social Security Act, facilities generally are entitled to an HHS hearing 
on a termination before the action is carried out. Termination can be 
carried out before such a hearing, however, under certain conditions. 
The Secretary must make a written determination that continuation of 
participation constitutes an immediate and serious threat to the health 
and safety of patients- conditions for which HCFA Central Office has 
provided criteria. Also, the Secretary must certify the facility was noti- 
fied of its deficiencies and failed to correct them. 

IICM Central Office guidelines issued to regions in December 1985 spec- 
ify that facilities with immediate and serious threat conditions will be 
given 5 days after notification to correct the deficiencies or their pro- 
vider agreement will be terminated. When HCFA finds that a facility does 
not comply with the ICF-MR requirements for participation, but no threat 
conditions are present, the guidelines provide that the facility can be 
given up to 90 days to achieve compliance before termination. Should 
the facility then appeal this action, termination is deferred pending the 
outcome of the hearing. 

IICFA Central Office provides the regional offices with guidelines for 
selecting various types of providers for direct federal survey. For ICFS- 
MR during fiscal years 1985-87 (Oct. 1984-Sept. 1987), the guidelines 
generally required that a certain percentage of the facilities selected be 
in each of the following three bed-size groups-l to 15 beds, 16 to 299 
beds, and 300 beds or more. This was supplemented by a regional policy 
that those selected provide some coverage in all four states in the region 
(Iowa, Kansas, Missouri, and Nebraska). 

According to officials of the Kansas City Regional Office, resource limi- 
tations and other factors preclude the regional office from conducting 
look-behind surveys in every case in which it may be appropriate. 

Page 61 GAO/HRD89-86 Medicaid/Facilitiee for the Retarded 



Appendix I 
GAO Detailed Responses to 
Requesters’ Questions 

As part of the desk review process, personnel prepare reports on cases 
in which the state certification is questionable and a look-behind survey 
may be appropriate. For example, from October 1986 to April 1987, 
seven ICFs-MR were recommended for direct federal surveys. These rec- 
ommendations primarily resulted from survey agency decisions to recer- 
tify ICFs-MR despite questionable compliance with active treatment 
requirements. During that same period, the regional office did nine ICF- 
MR surveys, including one of the seven recommended facilities (Win- 
field). As discussed below, another two of the seven facilities recom- 
mended were scheduled for survey, but those surveys were not done. 

According to the regional branch chief (who decides which facilities will 
be surveyed and schedules them), she considers the desk review recom- 
mendations in the overall selection process. Although she would sched- 
ule for survey recommended cases that may include risk to resident 
health and safety, she said the region is not able to do surveys on all 
recommended cases because of (1) limited survey staff and (2) the need 
to comply with HCFA Central Office and regional office selection criteria 
for surveys. 

The regional office has one special survey team to monitor the state sur- 
vey agencies’ compliance enforcement activities for the approximately 
80 ICFs-MR in the region. According to the branch chief, one survey 
team is probably sufficient for this purpose, but questionable certifica- 
tion decisions by survey agencies can be investigated only on a selective 
basis. Those survey cases for which the team finds noncompliance place 
additional limits on the survey workload because of the need to do 
follow-up inspections. For example, the branch chief had to cancel a sur- 
vey of one of the seven recommended facilities because the team had to 
do a follow-up inspection at Winfield in February 1987. During 1987, 
the survey workload was further limited by the regional administrator’s 4 
decision to suspend ICF-MR survey activity in May because of allegations 
surrounding the Winfield case. The ICF-MR survey program was not 
resumed until November 1987. Another of the seven recommended facil- 
ities-a state-operated facility in Iowa-had been scheduled for survey 
in May or June 1987, but it was not done because of the suspension of 
survey activity. 

From February 1985, when the special ICF-MR survey team was estab- 
lished, until May 1987, the team conducted 34 surveys. According to the 
regional official who made the selections, most cases were chosen 
because the regional office’s desk review process raised questions about 
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the state survey agency’s certification decision, particularly concerning 
compliance with active treatment requirements. 

As shown in table I. 1, facilities were surveyed in all four states, and the 
region initiated termination action following 22 of the 34 surveys, In 
three of the cases, the facilities either were involuntarily terminated or 
voluntarily chose to discontinue participation, 

Table I.li ICF-MR Surveys Conducted by HCFA’s Kansas City Regional Office (Feb. 1985-May 1987) 

Action I 
Gnsas ‘ity Office 7 Regional surveys 

Acttons tgken based on findings: 
-+--- 

No actions (acceptable compliance) 
Termin~tioninitiaieb 

Iowa Kansas 
5 11 

2 2 

3 9 

State 
Missouri Nebraska 

11 7 

5 2 -_____ 
5 5 

Total 
34” --- 

11 
22 

Unaccbptable compliance but no termination initiated 0 0 1 0 1 _. ..-- 
Dispositihof t&minations? 

.-..-. 
.._~ 

R&c&& because - .._ of facilitv _.--.. . . corrective ..-.. --.--. action _.-___.- 2 8 5 4 19 
kcted bon 1 1 0 1 3 

%tatus as of June 1988 

In one case, the regional office found a facility’s compliance to be unac- 
ceptable, but elected not to initiate termination, as the table shows. In 
May 1987, the regional office concluded that the surveyed facility did 
not comply with the active treatment requirements. No conditions, how- 
ever, posed an immediate and serious threat to residents. The Associate 
Regional Administrator, on the basis of his interpretation of a May 1987 
HCFA Central Office guideline, decided to not issue a termination notice 
until the regional office had obtained and evaluated the facility’s plan 
for correcting the deficiencies. The regional office subsequently found 
the plan to be acceptable and decided it was unnecessary to issue the 
notice. 

The May 1987 guideline did not provide that the regional office could 
delay issuance of the notice, but did provide that the office need not 
terminate an agreement if the plan of correction is found acceptable. 
Therefore, the office initially should have issued a termination notice 
that the office could have rescinded after concluding that the plan of 
correction was acceptable. Since the facility’s plan of correction was 
accepted by the regional office, however, failure to issue the termination 
notice had no impact on the final outcome. 

Page 63 GAO/HRDSQ-85 Medicaid/Facilities for the Retarded 

,. 



Appendix I 
GAO Detailed Responses to 
Requesters’ Questions 

In 7 of the 22 termination notices initiated, regional office officials con- 
cluded that the facility had deficiencies that constituted an immediate 
and serious threat to resident health and safety. In six of the seven 
cases, some form of resident abuse (staff-resident, resident-resident, 
self-abuse) was involved. In the seventh case, the facility did not meet 
fire safety requirements. The regional office generally allowed 5 days to 
correct the deficiencies;” in five of the seven cases, the office concluded 
after follow-up that adequate corrective action was taken. In the other 
two cases (Hy-Vue Center and Winfield), the facilities did not ade- 
quately correct the deficiencies within 5 days and the regional office 
terminated the provider agreement. The Kansas City Regional Office 
continued federal matching funds for 30 days for both of those cases 
(see ch.2).‘2 Of the two involuntary termination cases, only Winfield 
sought reinstatement. As discussed in chapter 3, the regional office did 
not comply with laws, regulations, and guidelines in acting on Winfield’s 
reinstatement request. 

In 15 cases, termination was initiated because the facilities did not ade- 
quately comply with active treatment requirements. In 14 of the 15 
cases, the regional office rescinded the termination action because of 
corrective action by the facilities. In the other case, the facility voluntar- 
ily agreed to withdraw from the Medicaid program while the termina- 
tion was under appeal. 

’ ‘The regional office, after the Apr. 1985 inspection of Winfield, gave facility operators about 20 
days to resolve abuse problems. HCFA’s Central Office guidelines limiting the period to 5 days were 
issued in Dec. 1986. 

“For the 30-day period, the federal share of payments to Hy-Vue Center was about $600 and to 
Winfield, about $660,000. 
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DEPARTMENT OF HEALTH & HUMAN SERVICES Office 01 Inspector General 

i 

‘%+ 
‘**,a” Washington. D.C. 20201 

AUG 28 1989 

Mr. Lawrence H. Thompson 
Assistant Comptroller General 
United States General 

Accounting Office 
Washington, D.C. 20548 

Dear Mr. Thompson: 

Enclosed are the Department's comments on your draft report, 
"Medicaid: Improvements Needed in Federal Oversight of 
Facilities for the Retarded." The comments represent the 
tentative position of the Department and are subject to 
reevaluation when the final version of this report is received. 

The Department appreciates the opportunity to comment on this 
draft report before its publication. 

Sincerely yours, 

TYJ-+J 
Richard P. Kusserow 
Inspector General 

Enclosure 
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?heHealthCareFinancinqAdministxatim's (HCPA's) Kansas City Regional 
Office bqectedwinfield (Kansas) StateHospital &Training-Center for 
thementxllyretankd fran January 26 to F&xuary 6, 1987, and identified 
deficiencies in five areas that posed an innnediate and sericus t&eat tc 
the health and safety of Winfield residents. m a F&ruary 16-18, 1987, 
follcw-up inspection showed that deficiencies in four of the five areas 
stillpceedan inmediate ardseria~sthreat, the re&naloffice 
txmi.natedtheMedLcaidprwideragreement effective February 19, 1987. 

According to GW, on March 25, 1987, the Kansas City Reqicnal 
khninistratcr authorized Winfield's reinstatement when, in his opinion, 
deficiencies at the facility rm lorqer pmed an bwnediate and serious 
threattothehealthandsafetyofresidenb. InGAC'scpinion,however, 
thereineta~wasnotprcperbcauseMedicaid~hadnct 
beenmet. Federal~forWMieldaperationsccntkruedunintemq?ted 
until July 1988 when the regional office, at the direction of HCF’A’s 
central office, discontinued Federal fundi.nqafIxr itlearnedthat 
Winfield had net been prcperly reinstated. Winfield was reinstated 
effective ALqust 19, 1988. 

HCFA sbquently initiated action to reccver approximately $15.8 million 
inFederalfundsforservicesprwidedtoWinfieldresidentsdur~the 
period February 19, 1987, when the regional office first terminated the 
provider agreeme& with Winfield, and August 18, 1988, when the hospital 
was reinstated. GAoeupportstheactiontoreccve.rtheeefurds,withthe 
exoeptia,thatthosefundsprwidedduringthef~t30dayeafterthe 
termination &culd be allowed, asmmxbq Winfield had been making 
reasaMbleeffortstorelocatep&ients, becaueetheCbqress intended 
thatfuxIingbeccntinuedforscme reasoMble time following Federal 
tenninaticnofa!&dicaidprcvider agreemmt tc facilitate relocation of 
residents. 

HCFXieeuedtwodisallcwances duetothelackofavalidprcvider 
agreEnnentforWinfieldStateHcepitalarudTrain.bqCenter. Thefirst, 
file number KS-88-003 MAP, issued July 7, 1988, disallowed $12,578,811 in 
Federal financial participation (FIT) forpaymentstoWinfield forthe 
pericd February 19, 1987 thxxaqh April 30, 1988. The second, file rnmber 
KS-89-001+SAP, issued January 30, 1989, disalld $3,186,255 FFP for 
&T8tol;Eield for the period Fy 1, 1988 thnaqh 

The total amamt dI.sallc%d is $15,765,066 FIT. Kensas 
hasappea;ed&disdll~tothe DepartmentalAppedls-(* 
-1 l 
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as lam as the facility is makim reasonable efforts to 
z34ocate -iaer;lfs . 

Ws IICIIYXXICUI: with GAO's remmer&tiontbatFlTshculdcontinuetobe 
available, in the case of a Federal termination under section 1910(c) of 
the Social t3csurityAct (the Act), (fzxkion191O(c) was redesignated as 
section 1910(b) by section 4212(e)(3)(c) of OBRA-87) for 30 days while the 
Stats reloc&espatients fruntheterminated facility. (As noted tithe 
report, theexistingregulaticolprovidkqa 30-dayccntinuationof,FFPto 
relocate patients from knninated facilities applies to State ternunations 
dY*) 

Ws believe instead that the policy of the July 1, 1987, and the 
January 26, 1988 ms~~~randu~ toallHCFAF&&nalA&nimistratorsshould 
ccntimletobefollawed. (%ese~xax&lLs werediscussedimtheGA0 
report.) Epically, Federal surveysareperformedona sanplebasisto 
validate State gurveyzj or investigate amplaimts. If the facility's 
participation iscancelledasa result of a Feiezal survey, there is an 
inlicationthatthestate surveyagencywasdeficientinapplyingthe 
w for certification in its prior mxveys. Further, if the 
state mey agency was not actually deficient in its prior surveys, the 
denial of Feckral funds duriq aperiodof relocatingpatientswillbs 
additionalimcentivetothe survey agencytouse all the remedies at its 
disposal short of termination for nultiple deficiencies. Appropriate 
remedies include a certification for less than 12 months or with an 
autanatic mllation date, or denial of paynwt for new admissions 
pending correction of deficiencies. 

. . tedMea~caldvrovidercanberestartedbased on 
~tstothere . We 

ore.thattheHHSSec&xrxissuere&.ations~lementlna 

fran a desianatedHcTAof$$&ltos?xtor&w 

A 
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we aImcLr with Gws rewmmdationthattbe Deparhnent issue regulations 
inplemmtiq eection 1910(b) of the Act. lIae need for such regulations is 
illustrated by BoarxI decision mm&r 92O;dated Novenber 23, 1987 (not 
di-bytheuu3). Because of the lack of regulaticms, the Bxird was 
forced to rely solely on secticm 1910(b) in deciding that FFP is available 
inpaymntstoadual participatirgMedicare/Medicaid skillednurs~ 
facility (SNF) for which EFA has denied a pruvider agreewnt based on the 
==Ya reccxrpnendation of the state survey agency. Ihe decision that 
FFFnustcontinue inan initial HCFAdecisicnofnoncanpliance, aswell as 
in a look-behti cancellation w&r section 1910(b), is not consistent 
with long-standing policy to deny FFP on the effective date of the 
wdicaretenninationofanSNFprovider. 

wealsoczcmcur withthe mccmmdationthatintemal controls cwer 
aFprwdl ofFederdl~caidpa~~caildbe~~"byrequiring 
written autborizaticn frun a designaM HCFA official tc start or st0p 
r-.st=n d cammtationthatavalidprovideragreenmthas 

.I@ %e procedures for written authorization fxun a 
desiqnatedHCF'Aofficial to start or stcppaymnts are already established 
inthem mw, s- and Certification, 
HCF'A-Fub. 23-4, Exhibit No. 4-151, sample Menmrer&m Disallowing Claims 
for Federal FBywnts (Used in &ok-Behind DisappmvdLs) and RC@I Section 
4235, Disall- of FFP to a state Becmse the State Fails to Follow 
Correct Certification Pmwdmes for Medicaid Fmviders. 
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~- 
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Office 
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Denise M. Wempe, Site Senior 

Offike of the General Robert G. Crystal, Assistant General Counsel 
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*Julian P. Klazkin, Attorney 
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